THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM RICHLAND COUNTY
L. Casey Manning, Circuit Court Judge

DEBORAH MIHAL, and the AMERICAN
CIVIL LIBERTIES UNION FOUNDATION
OF SOUTH CAROLINA, APPELLANTS,

GOVERNOR HENRY D. MCMASTER, in
His Official Capacity; and MARCIA S. ADAMS,
Executive Director of the South Carolina

Department of Administration, in Her Official
Capacity, RESPONDENTS.

PETITION FOR A WRIT OF SUPERSEDEAS

For the past year, since South Carolina Governor Henry McMaster first declared a state of
emergency in response to the COVID-19 pandemic, state workers deemed “non-essential” have
been carrying out their duties remotely. On March 5, 2021, the Governor abruptly reversed course,
ordering state agencies to “immediately expedite” the return of non-essential state employees to
in-person work. Executive Order 2021-12 (Mar. 5, 2021) (“Return in Person Order”). The Return
in Person Order requires employees with disabilities and employees with caretaking
responsibilities to return to their offices in person, regardless of the risk to their health or their
ability to find appropriate care for their young children or adult dependents. Since it was
announced, Appellants have scrambled—so far unsuccessfully—to find arrangements to care for
their loved ones and to protect their health and safety.

This case is not about whether the Governor can declare a public health emergency to

respond to the threat of COVID-19. He unquestionably can. Nor is it about whether non-essential



state employees can be required to carry out their duties during the pandemic. State employees like
Plaintiff Deborah Mihal have been working diligently outside of the office for the past year to keep
state agencies operating smoothly despite the many disruptions wrought by the pandemic. The
only question in this case is whether the Governor’s emergency authority under S.C. Code Ann. §
25-1-440(a)—which empowers him to take action to protect the “safety, security, and welfare” of
South Carolina—extends to issuing an order that protects no one and that would subject non-
essential state employees fo the very threat that is the basis for the public health emergency. It
does not.

Far from protecting them, the Return in Person Order would compel non-essential state
employees to risk their own health and safety and the health and safety of those they care for. The
Return in Person Order is not merely an exercise of the Governor’s authority to revoke or modify
executive orders in response to changing circumstances—such as lifting an evacuation order after
a storm has passed. Rather, it is akin to ordering residents back to an area evacuated during a
hurricane while the storm is still raging—regardless of the damage to their homes or communities,
or of the risks to themselves and their families. The threat of COVID-19 has not yet abated. The
notion that mandating the more than 24,000 non-essential state employees to carry out their duties
in person rather than remotely—in the midst of an ongoing pandemic—is necessary or even
beneficial to anyone’s safety, security, or welfare is just as unfounded as mandating citizens to
return to the eye of the hurricane.

The conditions that generate Appellants’ harms are necessarily time-limited. The risks
from returning to the workplace in person will—hopefully—abate, as more people are able to get
vaccinated, positivity rates decline, more schools return to additional days of in-person learning,

and childcare centers return to full capacity. Accordingly, Appellants do not seek a policy



permanently authorizing remote work options for all non-essential employees. Rather, they ask
this Court only to enjoin the blanket policy currently in effect, which mandates state agencies to
require all non-essential employees to return to the office in person, regardless of their health or
caregiving circumstances. In other words, Appellants merely request a return to the status quo at
the time this case was initiated.

In the absence of a supersedeas, Appellants will have no way to challenge the denial of a
preliminary injunction, as their appeal will become non-justiciable in the normal course.! If the
Return in Person Order is not enjoined, Appellants will suffer the very harms they seek to prevent.
The dangers they now confront—exposure to a deadly virus, dangers to their children’s safety as
aresult of being left without adequate supervision, exposure to charges of child neglect, and further
disruption to their children’s education—are profound, and simply could not be compensated after
the fact. Moreover, Appellants are likely to succeed on the merits of their claims, as the Return in
Person Order conflicts with the Governor’s responsibility to protect the safety of the state and is
ultra vires. Immediate action by this Court is necessary to return to the status quo of permitting
remote work by non-essential state employees during the pandemic, preserve Appellants’

meritorious appeal, and protect them from irreparable harm in the interim.?

! This Court should grant the writ of supersedeas and enjoin the Return in Person Order for
the reasons that follow (and were submitted to the court below). Should the Court deny this Petition
for a Writ of Supersedeas, Appellants are prepared to move to expedite the appeal of the denial of
their Motion for Preliminary Injunction, as well as to certify it for review by this Court as a matter
of great public importance. However, at a minimum, should this Court determine that further fact
development is required, this Court should vacate the denial of the motion for a preliminary
injunction and remand for a preliminary injunction hearing.

2 Appellants’ current situation has brought into sharp relief the tremendous sacrifices
already made by essential workers and their families. Regardless of the Governor’s authority to
mandate the return of such essential workers to work in person, there is no justification for
ordering Appellants, whose jobs the state has already deemed “non-essential” for in-person
work, to confront those same risks in order to conduct their duties. Nor has the situation changed
materially between the time when the state deemed their work non-essential and the date of the
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I. BACKGROUND
A. The COVID-19 Public Health Emergency in South Carolina.

Two days after the World Health Organization declared COVID-19 a global pandemic,
Governor McMaster declared a public health emergency in South Carolina pursuant to S.C. Code
Ann. § 1-3-420 and § 25-1-440. Executive Order (“EO”) 2020-08 (Mar. 13, 2020) at 1-2.

Within a week of declaring a public health emergency, Governor McMaster issued an order
directing all non-essential state employees to carry out their public duties remotely. EO 2020-11
(Mar. 19, 2020). The order was intended “[t]o ensure the proper function and continuity of state
government operations and the uninterrupted performance and provision of emergency, essential,
or otherwise mission-critical state government services, while simultaneously undertaking
additional proactive measures to safeguard the health and safety of state employees, pursuant to
the cited authorities and other applicable law.” Id. at 3. Pursuant to EO 2020-11, non-essential
state employees have been performing their public duties safely, effectively, and remotely for more
than a full year.

In February 2021, Governor McMaster reiterated that a state of emergency continues to
exist in South Carolina and urged South Carolinians to continue “social distancing” and to take
other precautionary measures to control the spread of COVID-19. EO 2021-10 (Feb. 21, 2021).

B. The Governor Issues EO 2021-12.

Less than two weeks after he urged South Carolinians to continue to “social distance” to
combat the spread of COVID-19, Governor McMaster abruptly shifted course and directed state
agencies to “immediately expedite” a requirement that a/l non-essential state employees carry out

their duties from their offices in person rather than remotely. EO 2021-12 (Mar. 5, 2021) at 12.

Return in Person Order such that their return to in-person work is suddenly essential to the
functioning of the government.



The Return in Person Order did not merely rescind EO 2020-11’s provision directing non-essential
state employees to work remotely to combat the spread of COVID-19; it created an affirmative
requirement that a/l non-essential state employees return to their offices within the month (if not
sooner), regardless of agency need, the nature of an employee’s position, or their personal
circumstances. In mid-March, when the directive was issued, the Department of Administration
estimated that approximately 33% of all South Carolina state workers, or roughly 24,000
employees, were working remotely due to the COVID-19 crisis.?

Pursuant to the Governor’s Order, the Department of Administration issued a
Memorandum implementing the Return in Person Order and announcing that all agencies and
institutions were expected to return al/ employees to the workplace by March 15, permitting only
“a limited amount of time” for agencies to modify their workplace to mitigate the risk of exposure
to COVID-19. Memorandum re: “State Government Staffing — Return to Normal Operations”
(Mar. 5,2021) (“Memorandum”) at 1-2.* The Memorandum further eliminated the discretion that
state agencies enjoyed prior to the Return in Person Order to approve remote work arrangements
on a case by case basis, categorically blocking state agencies from granting remote work
arrangements due to COVID-19.°

C. The Impact of the Return in Person Order on Appellants.

As aresult of the Governor’s Order and the Department of Administration’s Memorandum,

3 Julia Kauffman, Some South Carolina state employees returning to the workplace,
WCNC (Mar. 12, 2021), https://www.wene.com/article/news/health/coronavirus/south-carolina-
state-employees-return-workplace/101-d0ed028b-2519-4d95-8b62-33b20cc622¢8.

4 The Memorandum is accessible at https://admin.sc.gov/sites/default/files/3-5-
2021%20MA%20Memorandum%20-%20State%20Government%20Staffing %620-
%20Executive%200rder%202021-12.pdf.

5 See, e.g., Return to Campus, Clemson U., https://www.clemson.edu/covid-19/return-to-
campus/working-on-campus.html (last visited Apr. 12, 2021) (“Per the directive of the South
Carolina Department of Administration, the University is temporarily suspending the approval of
new requests for Telecommuting/Remote Work Agreements related to COVID-19....7).
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all non-essential state employees must shift from remote work to office-based work immediately—
regardless of their vaccine status, the risk to their own or their family members’ health, or their
ability to find appropriate childcare coverage. For example, even if a childcare center or school for
an employee’s child is not available for in-person attendance, employees with caretaking
responsibilities must report to the workplace; the Memorandum suggests a return date of April 5.
Memorandum at 3. For employees with disabilities that the CDC has identified as placing them at
higher risk for severe illness from COVID-19, the Memorandum allows only for a “temporary
reasonable accommodation to work remotely until the individual has had an opportunity to be
vaccinated,” but does not take into account that the vaccine may be contraindicated for some
employees because of their disabilities, that the risks of vaccination may still be unknown for other
conditions, such as pregnancy or lactation, or that they may be at higher risk from COVID-19
regardless of their vaccination status because of disabilities or other medical conditions that are
not specifically identified by the CDC. Id. at 2.

Appellant Deborah Mihal is the Director of Disability Services for the College of
Charleston, and has been working remotely successfully with her team for the past year. Indeed,
some of her job responsibilities have become more streamlined by working remotely.

The Return in Person Order would have required Mihal to shift from remote work to in-
person work by April 5 (although the policy does not impact her until foday, April 13, as she had
already planned to use annual leave over the last week). If the Order continues in effect, Mihal will
have no childcare options for her nine-year-old son. Mihal is her son’s primary caretaker; her
husband works outside of the house, and her older son has remote school and works part-time. She
committed her son to virtual schooling for the full spring semester in January 2021, before she

knew she would be expected to work from the office. Since learning of the Return in Person Order,



she has tried but has been unable to enroll him in in-person learning. After-school activities are
full, the College does not offer childcare for school-age children, and she has not been able to
make other group care arrangements. The only “accommodation” proposed to her prior to the
initiation of this lawsuit would still leave hours, several days a week, when her son would be left
unsupervised. The proposed schedule also would not allow her to complete many aspects of her
job that she is currently performing remotely and that require her to be available during business
hours.

Mihal and other College employees have asked what will happen if they cannot comply
with the Return in Person Order, but no one has provided them with an answer; Mihal fears she
may lose her job if she cannot return to work in-person quickly enough to comply with the Return
in Person Order.

Members of the ACLU of South Carolina (“ACLU of SC”) are also unable to find adequate
childcare on the short notice imposed by the Return in Person Order. One member with two school-
age children will be able to transition them to in-person school, but school only runs until 3:40
p.m., and she has been unable to arrange afternoon childcare. This would leave her children
unsupervised for several hours each day while she would be required to be in the office.

For other members of the ACLU of SC, the Return in Person Order puts their health, and
the health of their families, squarely at risk. One member is breastfeeding her son who was born
in late January, and does not want to get the vaccine, given the unknown risks to her and her infant.
Although she was told she could request an accommodation to continue working remotely, and
submitted all the necessary documentation, her request was denied and she has been working in
person in the office since last week. She used her leave as part of her maternity leave, and the only

other option she has been given is to take unpaid leave under the Family and Medical Leave Act.



Her husband is a disabled Veteran who cannot work, so she must earn an income. She has had no
choice but to return to the office, unvaccinated, at great risk to herself, her husband, and her infant.
Since this case was filed, she has learned that a family member of her direct supervisor has tested
positive for COVID-19, but when she asked human resources whether she would be permitted to
work remotely to avoid further exposure, her request was denied.

Another ACLU of SC member has a chronic health condition and a wife who is also
medically vulnerable. The member is nonetheless being required to work in person immediately,
well before he will be fully vaccinated in early May. No accommodations have been offered. A
different member has a medical condition that has left her with a weakened immune system,
putting her at high risk for COVID-19. Despite requesting an accommodation and providing a
letter from her physician as to the need to continue working remotely even after she is vaccinated,
the agency is requiring her to return to the office in early May.

On April 9, after this case was filed, and after her multiple requests for accommodations
had already been rejected, Mihal’s supervisor sent her a form to request a temporary
telecommuting accommodation. The accommodation is available only to employees whom
supervisors identify as having “extenuating circumstances” based on caregiving responsibilities,
and will be available only through June 18, at the latest, regardless of ongoing need. Mihal applied
for the accommodation, but has not yet received a final decision. Meanwhile, none of the other
ACLU of SC members described above has been offered the opportunity to apply to continue

working remotely since the Return in Person Order was issued.

6 When they moved for a preliminary injunction before the lower court, these factual
statements were contained in sworn statements, attached hereto as Affidavit for Deborah Mihal,
Exhibit 1, and Declaration for Susan K. Dunn, Exhibit 2. This Petition echoes those statements
with minor updates based on ongoing factual developments.
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B. Procedural Background

On April 6,2021, Appellants filed their Complaint seeking declaratory and injunctive relief
against the Return in Person Order on the basis that it exceeded Respondents” statutory authority
and improperly imposed unlawful burdens on non-essential state employees in violation of Art. I,
§ 8 of the South Carolina Constitution and is u/fra vires. The Complaint was accompanied by a
Motion for a Temporary Restraining Order and/or Preliminary Injunction.

On April 8 at 9:30 a.m., the lower court convened a status conference, at which all parties
were present. No court reporter was present, nor were the parties invited to present argument. At
the conference, the court permitted Respondents to submit a response and indicated that a hearing
on the motion for a preliminary injunction would be set for the following week, on April 15.
Respondents filed their oppositions to the Motion in the hours following the teleconference.

Later that day, the court emailed counsel inviting Respondents “to submit a proposed order
denying the motion for temporary restraining order and/or permanent injunction [sic.],” and
indicated that it would accept a memorandum from Appellants in opposition and that it expected
to render its decision the following morning. Respondent Adams submitted her proposed order
that evening. (Respondent McMaster did not submit a separate proposed order.) Appellants filed
their reply brief on the morning of Friday, April 9.

On April 9, the court denied the Motion for a Temporary Restraining Order and Preliminary
Injunction and cancelled the evidentiary hearing. On the morning of April 12, Appellants moved
for the court to reconsider its denial of the Motion for a Preliminary Injunction and applied for a
supersedeas. As of this morning, the court has not acted on Appellants’ requests. Due to the

exigencies of this matter, as described in detail below, Appellants are proceeding with this Petition.



II. SUPERSEDEAS IS NECESSARY TO PRESERVE THE STATUS QUO AND
SAFEGUARD APPELLANTS’ MERITORIOUS APPEAL.

A supersedeas is necessary here for the same reason that Appellants are likely to succeed
on the merits of their appeal of the denial of the Motion for Preliminary Injunction: The critical
need to preserve the status quo that has existed since the Governor directed non-essential state
workers to work remotely more than a year ago. A reviewing tribunal may grant a supersedeas to
“stay proceedings in the trial court, to preserve the status quo pending the determination of the
appeal . . ., and to preserve to appellant the fruits of a meritori[o]us appeal where they might
otherwise be lost to him.” Graham v. Graham, 301 S.C. 128, 130, 390 S.E.2d 469, 470 (Ct. App.
1990) (citations omitted); see also Melton v. Walker,209 S.C. 330,336, 40 S.E.2d 161, 164 (1946).
In determining whether to grant a writ of supersedeas, the reviewing tribunal “should consider
whether such an order is necessary to preserve jurisdiction of the appeal or to prevent a contested
issue from becoming moot.” Rule 241(c)(2), SCACR. Supersedeas is also appropriate in matters
presenting “novel questions.” See, e.g., Matter of Decker, 322 S.C. 212,214, 471 S.E.2d 459, 461
(1995) (staying a news reporter’s incarceration during the pendency of an appeal to consider novel
qualified privilege issues under both state statute and the First Amendment). The status quo has
been defined as the “‘last uncontested status between the parties which preceded the controversy.””
Pashby v. Delia, 709 F.3d 307, 320 (4th Cir. 2013) (quoting Aggarao v. MOL Ship Mgmt. Co.,
Ltd., 675 F.3d 355, 378 (4th Cir. 2012)). Each of those conditions is present in this case.

A. Supersedeas is Necessary to Preserve the Status Quo.

Non-essential state employees like Appellants had been working safely and effectively
remotely for nearly a year, when the Return in Person Order was issued by the Governor suddenly
and without warning, and implemented by state agencies in a matter of weeks. Appellants seek to

maintain the status quo when extensions for Appellants to return to in-person work began to expire,
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but before Appellants had suffered irreparable harm as a result of the Order.

Courts in South Carolina have temporarily restrained enforcement of policies under similar
circumstances—after the policies were issued, but before irreparable harm had occurred. For
example, in Peek v. Spartanburg Regional Healthcare System, the Court of Appeals affirmed the
grant of temporary relief to preserve the status quo by blocking the application of a hospital
admitting privileges requirement that would have resulted in the plaintiff losing her medical
practice. 367 S.C. 450, 454, 626 S.E.2d 34, 36 (Ct. App. 2005), holding modified by Poynter Invs.,
Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 694 S.E.2d 15 (2010). Even though the
policy had been announced over a month earlier, the court held there was no abuse of discretion
in finding “[plaintiff] would suffer [this] irreparable harm if the status quo was not maintained.”
Id. at 455-56.

Here, as in Peek, Appellants moved to temporarily enjoin enforcement of the challenged
policy after it was issued but before they suffered irreparable harm as a result. Indeed, for several
of the impacted individuals, their case might not have been considered ripe had they sought a pre-
enforcement injunction: In the time period between the Order’s announcement and its taking full
effect, they attempted to make arrangements that would have adequately addressed their individual
circumstances—for example, by attempting to arrange childcare, shift their children to in-person
schooling, get the vaccine, and/or obtain accommodations from their employers. And here, as in
Peek, enjoining implementation of the Return in Person Order would “preserve the status quo and
thus avoid possible irreparable injury to [Appellants] pending litigation,” Zabinski v. Bright Acres
Assocs., 346 S.C. 580, 601, 553 S.E.2d 110, 121 (2001); see also Parker v. S.C. Dairy Comm’n,
274 S.C. 209,211,262 S.E.2d 38, 39-40 (1980) (affirming trial court’s order temporarily enjoining

the enforcement of a South Carolina Dairy Commission policy “until the validity of the [policy]
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can be adjudicated when the matter is tried on its merits.”); Aggarao, 675 F.3d at 378.

Without a writ halting the operation of the Return in Person Order, Appellants will suffer
the very irreparable harms that their suit was intended to prevent—and with the passage of time,
their case will become essentially unreviewable. The writ is therefore necessary in order to
“preserve the fruits of [their] meritori[o]us appeal.” Graham, 301 S.C. at 130; Compton v. S.C.
Dep’t of Corr., 392 S.C. 361, 366, 709 S.E.2d 639, 642 (2011).

B. Appellants’ Appeal is Meritorious.

Supersedeas is also necessary because Appellants were entitled to a preliminary inj unction,
and would lose their opportunity to challenge the wrongful denial in the absence of the writ. A
preliminary injunction should issue where “necessary to preserve the status quo ante” when the
moving party has shown that “without such relief it will suffer irreparable harm, that it has a
likelihood of success on the merits, and that there is no adequate remedy at law.” Poynter, 387
S.C. at 586-87; see also Zabinski, 346 S.C. at 601 (“The sole purpose of a temporary injunction is
to preserve the status quo and thus avoid possible irreparable injury to a party pending litigation.”
(citing Powell v. Immanuel Baptist Church, 261 S.C. 219, 199 S.E.2d 60 (1973)); accord Ciy.
Council of Charleston v. Felkel, 244 S.C. 480, 483-84, 137 S.E.2d 577, 578 (1964). A preliminary
injunction must issue where the plaintiff will be irreparably harmed with no adequate remedy at
law, regardless of the interests of Defendants in carrying out their business in a particular way.
Poynter, 387 S.C. at 587. Because Appellants satisfy each of the requirements for a preliminary
injunction, they will ultimately succeed on appeal—making the immediate grant of a supersedeas
critical.

1. Appellants will suffer irreparable harm.

Appellants are likely to prevail in this appeal because of the irreparable harms Mihal and
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members of the ACLU of SC will face if required to return to work in-person immediately. Mihal
will suffer actual and imminent harm if a preliminary injunction is not granted because she would
be forced to leave her nine-year-old son alone, without adult supervision, for hours, several days
a week, creating the risk that he would be injured or harmed, or that she could be prosecuted or
have her son removed from her care for neglect. Additionally, even if she could find childcare—
which she has been unable to do despite diligent efforts—hiring an in-home caregiver or placing
her son in care outside the house, and returning to the office before she is fully protected by
vaccination, would increase her and her family’s chance of exposure to COVID-19. The harms
Mihal and her family will suffer constitute far more than “presumed economic loss,” and are well
within the scope of injuries that South Carolina courts have recognized as irreparable. 4JG
Holdings, LLC v. Dunn, 382 S.C. 43, 52, 674 S.E.2d 505, 509 (Ct. App. 2009) (“noise and traffic”
in the neighborhood interfering with enjoyment of property); Levine v. Spartanburg Reg’l Servs.
Dist., 367 S.C. 458, 465 & n.3, 626 S.E.2d 38, 42 & n.3 (Ct. App. 2005) (loss of business
goodwill); Peek, 367 S.C. at 455 (loss of professional practice and career).

Members of the ACLU of SC have likewise been unable to identify appropriate care
arrangements for their children and have been denied individualized requests to continue to work
remotely until they are vaccinated, putting their own and their families’ health at risk. Non-
essential state employees, under the age of 55, and without particular high-risk medical conditions
only became eligible for the vaccine on March 31, 2021.7 Even when employees make an
appointment as soon as they are able, that entails some delay until they can actually get the vaccine,
and it will take an additional two weeks after the final vaccine dose for its protections to take full

effect. Additionally, many schools are open for in-person instruction just 2 to 4 days a week,

7 See COVID-19 Vaccine, Dep’t Health and Enviro. Control,
https://scdhec.gov/covid19/covid-19-vaccine (lass accessed Apr. 12, 2021).
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leaving significant gaps in which children would be unsupervised.® Childcare slots have been
sharply reduced during the pandemic, making it far more difficult to arrange care.” Moreover, the
fact that some childcare providers are open for some children does not mean they are able to
suddenly accommodate an influx of additional children who now need care due to the issuance of
the Return in Person Order.

2. Appellants lack an adequate remedy at law.

Mihal and the state employee members of the ACLU of SC cannot be compensated by
money damages for the harms they will suffer if they comply with the Return in Person Order by
immediately returning to work in-person on a full-time basis. As described above, complying with
the Order entails risks to employees’ health and the health of their families, risks to the wellbeing
of their children or adults who rely on the state employees for care, and potential exposure to child
neglect charges against state employees. See S.C. Code Ann. § 63-5-70. These harms simply
cannot be recompensed through money damages after the fact. See, e.g., 4JG Holdings, 382 S.C.
at 52 (“criminal law resolutions and an award of monetary damages [found] to be inadequate
remedies™); Levine, 367 S.C. at 466—67 (“monetary damages alone would not remedy the harm”);
Peek, 367 S.C. at 457 (“monetary damages are not the only option, and injunctive relief is a better
remedy because it would allow Peek to retain both her patient base and her expertise while also
retaining her income”).

The lower court’s Order incorrectly relied on the existence of workplace fairness and safety
laws in holding that Appellants failed to show that other legal remedies are inadequate. The

relevant question is not whether a statutory avenue for some form of relief exists, but whether

8 Current Operational Status, S.C. Dep’t of Ed., https://ed.sc.gov/districts-
schools/schools/district-and-school-closures/operational-status/ (last visited Apr. 12, 2021).
9 See Declaration of Amanda McDougald Scott, attached hereto as Exhibit 3.
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Appellants will suffer an injury now for which they cannot be compensated by money damages
later. Appellants here meet that test, so it is irrelevant that they may also be entitled to other relief
under workplace fairness and safety laws, which are not at issue in this action against the Governor
for exceeding his statutory authority.

3. Appellants are likely to succeed on the merits.

The declaration of a public health emergency does not give the Governor free rein to issue
orders that do not protect the safety, security, and welfare of South Carolina. The executive branch
“may exercise discretion in executing the laws, but only that discretion given by the legislature.”
Hampton v. Haley, 403 S.C. 395, 404, 743 S.E.2d 258, 262 (2013); see also Bauer v. S.C. State
Hous. Auth., 271 S.C. 219, 232, 246 S.E.2d 869, 876 (1978) (limiting authority to ““fill[ing] up
the details’ [of the emergency statutes] by prescribing rules and regulations for the complete
operation and enforcement of the law within its expressed general purpose” (emphasis added)).
Further, a government actor “commit[s] an ulfra vires act by exceeding its statutory authority,” as
it must “act[] within the legal parameters established by the legislature.” Baird v. Charleston Cty.,
333 S.C. 519, 531, 511 S.E.2d 69, 75 (1999); see also S.C. Pub. Int. Found. v. S.C. Dep’t of
Transportation, 421 S.C. 110, 122-24, 804 S.E.2d 854, 861-62 (2017); Evins v. Richland Cty.
Historic Pres. Comm’n, 341 S.C. 15, 21, 532 S.E.2d 876, 879 (2000) (holding Commission’s
actions were ultra vires). The allowable limits of the Governor’s discretion “and whether or not
they have been overstepped in a particular case, are judicial questions.” Hearon v. Calus, 178 S.C.
381, 183 S.E. 13,22 (1935).

Appellants are likely to prevail on the merits of their case because the Return in Person
Order exceeds the Governor’s delegated authority to protect “the safety, security, and welfare of

the State” during a declared emergency. S.C. Code Ann. § 25-1-440(a). Pursuant to that delegated
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authority, the Governor can issue emergency proclamations, and may amend or rescind those
executive orders. S.C. Code Ann. § 25-1-440(a)(1). However, any new proclamation is subject to
the statutory limitations on the Governor’s emergency powers. Because the Return in Person Order
does not protect public safety, security, and welfare, it is beyond the Governor’s delegated
emergency powers. Hampton, 403 S.C. at 404.

Appellants have demonstrated the multiple ways the Return in Person Order is contrary to
the Governor’s responsibilities to the state. First, nowhere does the Return in Person Order state
how, exactly, requiring non-essential state employees to work in the office rather than remotely,
as they have done for the past year, will further health or safety goals. And, strikingly, neither
Respondents nor the lower court articulated a basis for how the Order does serve those ends. The
risk of COVID-19 is far from over—and in fact is far greater than it was one year ago, when a
public health emergency was first declared.!? Both the CDC and South Carolina’s Department of
Health and Environmental Control have cautioned of the severe consequences likely to result if
restrictions are eased prematurely.!!

Despite those dire warnings, the Return in Person Order mandates that agencies bring

19 For example, on March 5, 2021, when Governor McMaster ordered state agencies to
return non-essential state employees to the workplace in person, there were 767 new cases of
COVID-19 in South Carolina on that day alone, and a 7-day moving average of 1,234 cases per
day, compared to only 166 recorded cases of COVID-19 in South Carolina total on March 19,
2020, when Governor McMaster first ordered that non-essential state employees work remotely.
SC Testing Data & Projections (COVID-19), S.C. Dep’t of Health & Env’t Control,
https://scdhec.gov/covid19/sc-testing-data-projections-covid-19; Trends in Number of COVID-
19 Cases and Deaths in the US Reported to CDC, by State/Territory, Ctrs. for Disease Control &
Prevention, https://covid.cdc.gov/covid-data-tracker/#trends_dailytrendscases (South Carolina).

11 See Zeke Miller, CDC Director has Feeling of Impending Doom Amid New Spike,
Associated Press (Mar. 29, 2021), https://apnews.com/article/biden-cdc-warn-us-coronavirus-
4th-surge-2ec50199604810043196cb43ba5b962a; Adam Mintzer, DHEC epidemiologist:
Another COVID-19 surge in SC is a ‘top concern,” WCSC (Apr. 5, 2021),
https://www.liveSnews.com/2021/04/05/dhec-epidemiologist-another-covid-surge-sc-is-top-
concern/.
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employees back to work, but does not mandate any protections to ensure that workplaces are
actually safe for employees before they return. Requiring non-essential state employees to work
in the office rather than remotely thus contravenes: the state Department of Health and
Environmental Control’s guidance for reopening businesses,'? the federal Occupational Safety and
Health Administration’s recommendation to permit telework and deliver services remotely,'® and
accordingly, the South Carolina General Duty Clause, S.C. Code Ann. Regs. 71-112A, which
mandates that “[e]Jmployers shall maintain a place of employment which is free of recognized
hazards which may cause death or serious physical harm to his employees.”

Second, the mandate that non-essential state employees physically report to the office is
entirely unnecessary given that non-essential state employees have been working remotely
successfully since March 2020—and in some cases, more effectively. Instead, under the Return in
Person Order, state employees will struggle to fulfill their job duties given conflicting schedules
and the need to take time off work to be at home due to caretaking responsibilities or high-risk
medical conditions. And employees may lose their jobs—threatening to leave the state short-
handed at the time when it claims to need them the most.

Finally, the Return in Person Order exceeds the Governor’s authority and is ultra vires
because it would cause a disparate impact on women, Black people and other racial minorities,
people who are pregnant, and people with disabilities, which contravenes the South Carolina

Human Affairs Law. S.C. Code Ann. § 1-13-80. As Appellants demonstrated in an affidavit

12 COVID-19 Reopening Guidance for Businesses, S.C. Dep’t of Health & Env’t Control
(July 27, 2020), https://scdhec.gov/sites/default/files/media/document/DHEC-Employer-Return-
to-Work-Guidance 7.27.20.pdf.

13 Protecting Workers: Guidance on Mitigating and Preventing the Spread of COVID-19
in the Workplace, Occupational Safety & Health Admin.,
hitps://www.osha.gov/coronavirus/safework#implement-physical-distancing (last visited Apr. 5,
2021).
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introduced below, the Return in Person Order will disproportionately hurt women: Given that a
majority of caretaking responsibilities fall to women, they are more likely to be forced to leave
their jobs in the absence of available childcare, and data show that women have already borne the
brunt of job loss in light of the sharp increase in caregiving demands wrought by the pandemic.'*
For pregnant people, the Return in Person Order allows them to continue to work remotely only if
they are taking steps to be vaccinated, even though (a) pregnancy creates a higher risk for severe
illness resulting from COVID-19," and (b) the CDC has also made clear that the decision whether
to receive vaccination is a personal choice for those who are pregnant or breastfeeding/lactating,
because “there are currently limited data on the safety of COVID-19 vaccines in pregnant
people.”!% Likewise, employees with disabilities that put them at high risk for severe illness from
COVID-19 may not qualify to continue to work remotely because their conditions are not
specifically listed as high-risk by the CDC or the vaccine is contraindicated for medical reasons.!”
The reasonable accommodation of continued remote work is not available to them; the
Memorandum implementing the Return in Person Order instructs that all jobs require being

physically present at the workplace as an essential function, Memorandum at 2, even though what

job functions are essential for a particular job is fact-specific. 18 Finally, the Return in Person Order

14 See Declaration of Amanda McDougald Scott, attached hereto as Exhibit 3.

IS People with Certain Medical Conditions, Ctrs. for Disease Control & Prevention
(updated Mar. 29, 2021), https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/people-with-medical-conditions.html.

16 Information about COVID-19 Vaccines for People who Are Pregnant or Breastfeeding,
Ctrs. for Disease Control & Prevention (updated Mar. 18, 2021),
https://www.cdc.gov/coronavirus/201 9-ncov/vaccines/recommendations/pregnancy.html.

17 Interim Clinical Considerations for Use of COVID-19 Vaccines Currently Authorized
in the United States: Contraindications and precautions, Ctrs. for Disease Control & Prevention,
https://www.cdc.gov/vaccines/covid-19/info-by-product/clinical-
considerations.html#Contraindications (last visited Apr. 12, 2021).

18 See United States Equal Employment Opportunity Commission, Enforcement
Guidance on Reasonable Accommodation and Undue Hardship under the ADA,
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will also have a disparate impact based on race and will likely exacerbate existing disparities in
access to the vaccine, as well as rates of COVID-19 infection, hospitalization, and death.!

The Governor could have simply exercised his authority to rescind his prior order that all
non-essential state employees work remotely, allowing state agencies to develop their own plans
for employees to return to the workplace. But the Return in Person Order is not merely a
modification of a previous order, nor does it “eas/e] emergency restrictions set forth earlier in the
COVID-19 crisis.” Order at 6. Rather, it cuts off state agencies’ flexibility to allow employees to
work remotely, designates the Department of Administration as the arbiter of new in-office work
policies, and blocks even pre-pandemic agency accommodation policies that would have enabled
agencies to approve pandemic-necessitated remote work agreements for some employees based
on their individual circumstances.

The lower court’s Order frames the issue as a disagreement on policy, but Appellants do
not merely disagree with the Return in Person Order; rather, they have introduced uncontroverted
evidence that their “safety, security and welfare” will be actively harmed by it. “Discretion in the
manner of the performance of an act arises when the act may be performed in one of two or more
ways, either of which would be lawful, and where it is left to the will or judgment of the performer
to determine in which way it shall be performed.” Blalock v. Johnston, 180 S.C. 40, 185 S.E. 51,

54 (1936) (emphasis added). The Governor exercises his emergency authority lawfully only if it

hitps://www.eeoc.gov/laws/guidance/enforcement-guidance-reasonable-accommodation-and-
undue-hardship-under-ada (Oct. 17, 2002).

19 See Kaiser Family Foundation, Nambi Ndugga et al., Latest Data on COVID-19
Vaccinations Race/Ethnicity, Apr. 7, 2021, https://www kff.org/coronavirus-covid-19/issue-
brief/latest-data-on-covid-19-vaccinations-race-ethnicity/; Zak Koeske, Black, Latino SC
residents vaccinated at much lower rates than whites, data show, The State (Feb. 17, 2021),
https://www.thestate.com/news/politics-government/article249304980.html; Tiana N. Rogers et
al., Racial Disparities in COVID-19 Mortality Among Essential Workers in the United States,

World Med. Health Policy (Aug. 5, 2020),
hitps://www.ncbi.nlm.nih.gov/pmc/articles/PMC7436547/pdf/ WMH3-9999-na.pdf.
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protects the safety and welfare of the State. Because Appellants have shown the Return in Person
Order does not do that, he has exceeded the bounds of his discretion and his authority. See Rose v.
Beasley, 327 S.C. 197, 206, 489 S.E.2d 625, 629-30 (1997).

The legislature delegated certain, limited emergency authority to the Governor. This Court
must ensure that the Governor exercises that authority within the limits the legislature has set by
enjoining the Return in Person Order. See Hearon, 183 S.E. at 22.

III. CONCLUSION.

For the reasons set forth above, this Court should grant the writ of supersedeas and enjoin

the Return in Person Order.

Respectfully submitted,

By: /s/ Nancy Bloodgood /s/ Susan K. Dunn

Nancy Bloodgood (SC Bar # 6459) Susan K. Dunn (SC Bar # 1798)
BLOODGOOD & SANDERS, LLC AMERICAN CIVIL LIBERTIES UNION
242 Mathis Ferry Road, Suite 201 FOUNDATION OF SOUTH CAROLINA
Mt. Pleasant, SC 29464 P.O. Box 20998

Phone: 843-972-0313 Charleston, South Carolina 29413

Email: nbloodgood@bloodgoodsanders.com  Phone: 843-282-7953
Fax: 843-720-1428
Email: sdunn@aclusc.org

* Admission for pro hac vice forthcoming Lindsey Kaley*
Galen L. Sherwin*

Attorneys for Appellants Brian Dimmick*
Daniel Mach*

Alexandra Bornstein*
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION
125 Broad Street, 18th Floor
New York, New York 10004
Phone: 212-519-7823
Email: lkaley@aclu.org
Email: gsherwin@aclu.org
Charleston, South Carolina Email: bdimmick@aclu.org

Date: April 13, 2021 Email: dmach@aclu.org
Email: legal_ab@aclu.org
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THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM RICHLAND COUNTY
L. Casey Manning, Circuit Court Judge

DEBORAH MIHAL, and the AMERICAN
CIVIL LIBERTIES UNION FOUNDATION
OF SOUTH CAROLINA, APPELLANTS,

GOVERNOR HENRY D. MCMASTER, in

His Official Capacity; and MARCIA S. ADAMS,
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ADAMS, Executive Director of the South
Carolina Department of Administration, in
Her Official Capacity,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT
)
DEBORAH MIHAL, and AMERICAN ) Case No
CIVIL LIBERTIES UNION OF SOUTH )
CAROLINA, )
)
Plaintiff, )
)
VS. )
)
GOVERNOR HENRY MCMASTER, in ) AFFIDAVIT FOR
His Official Capacity; and MARCIA S. ) DEBORAH MIHAL
)
)
)
)
)
)

PERSONALLY appeared before me, Deborah Mihal, who after being duly sworn, deposes
and says as follows:

1. I am over the years of eighteen and submit this Affidavit to supplement the
allegations in my Complaint.

2. I have been a state employee for twenty-two years, and I have worked for my
current employer, the College of Charleston, in my current position, Director of Disability Services,
for over ten years. In my role, I oversee the Center for Disability Services, which is responsible for
ensuring that the College’s programs and services are accessible for all students. I directly supervise
three people and am in the process of hiring a fourth person.

3. My team has been working remotely since March 2020, and we have been able to do
so very effectively. Much of our work involves interfacing with students. This is particularly true of

our work approving and providing reasonable accommodations, such as extended test-taking time or
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audio-recording class lectures, for students with disabilities, which is one of our office’s primary
responsibilities.

4. Prior to the pandemic, we already had a system in place to hold student meetings
related to accommodations via video, since it was not uncommon for such meetings to take place
over the summer, before students returned to campus in the fall. When we started working remotely,
it was easy to transition all student meetings to this system. We also migrated our accommodation
request process online. Previously, students submitted requests for accommodations to our office on
paper forms, myself or others in the office would review the paper form to determine whether to
approve the accommodation, and someone else in my office would input the information from the
form into an online system once that decision was made. We now use a single computer program
for all aspects of the request process: students submit their requests online; we review them online;
we communicate with students, faculty, and the administration; and we make records of approved
accommodations, all through this program. Being forced to make this change while working
remotely has actually allowed us to do this significant part of our work more effectively.

5. Another big part of my job involves serving on various committees with people
outside of my department, including the Student Affairs Leadership Team and the commencement
committee. We have been able to hold our regular meetings over Zoom very effectively.

6. Myself and two of my reports also have childcare responsibilities. I have a nine-
year-old son who attends remote school, five days a week, and I serve as his primary caregiver
during the school day. My husband works for an engineering firm that requires him to be in the
office full-time. He leaves every morning before 8:00 am. and does not get home until 5:30 p.m.
Monday through Thursday, and after lunch on Friday. I also have a seventeen-year-old son, who

also attends remote school and has a part-time job. We have never felt comfortable leaving our
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seventeen-year-old to care for our nine-year-old alone. My younger son is very joyful, but he is also
very high energy, he moves around a lot, and requires a lot of attention. Between remote school,
part-time work, and my younger son’s needs, my seventeen-year-old is not a viable option as a
regular caretaker for my younger son. One of the women that reports to me is a single parent with
two children, who are both in remote school. My other report takes care of her sister’s children
during the day, since her sister is a first responder. We have all been able to balance our caregiving
responsibilities and working from home very effectively.

7. There is just one aspect of our work, proctoring exams for the small number of
students who take their exams in-person and have exam accommodations, that has required a
physical presence in the office, even during the pandemic. I have been able to go to the office to
proctor exams on Friday afternoons, and have done so since January 2021, because my husband
gets off work after lunch on Fridays and is able to care for our son.

8. I first learned about the Governor’s order requiring state employees to return to in-
person work, via an email on the evening of Friday, March 5, from my supervisor to me and the
other directors on the Student Affairs Leadership Team at the College. I was concerned to learn
about the order. But, I assumed the College would make reasonable accommodations for employees
who are caregivers, like myself and my reports, since our supervisors have been aware of our
childcare responsibilities since the beginning of the pandemic.

9. On Monday, March 8, all College employees received an email from the President
of the College explaining the Governor’s order. The email stated that the College had to
communicate a plan for bringing people back into the office to the State by Wednesday, March 10,
and was trying to come up with that plan as quickly as possible. I became more worried after

receiving this email. It felt like we were all holding our breath, waiting to see how the College
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would come up with a plan that would work for employees with childcare responsibilities and
others who would be unable to return to the office.

10.  When I received the College’s plan, which had been approved by the State, I was
shocked. We got the plan on Thursday, March 11. It stated that most employees had to be back in
the office by the following week. All remaining employees, other than those with high-risk health
conditions, had to be back in the office by Monday, April 5. The plan specifically addressed those
of us with childcare concems. It explained that all employees with childcare responsibilities would
have to return by April 5, even if we had not found altemative childcare arrangements. The plan
actually said by the week of April 5, “a lack of childcare is no longer a reason to remain in a remote
working status.” I was absolutely dumbfounded. We later learned that faculty were exempted from
having to return to the office, to minimize the disruption to the academic progress of the College’s
students.

11.  On Monday, March 15, my supervisor emailed me a form she stated needed to be
filled out by Friday, March 19, with plans for returning to the office for myself and my reports. I
submitted our plans the same day, March 15, but my supervisor responded that they did not comply
with the College’s guidelines because we stated we would be without childcare until the end of the
school and could not return to the office full-time before then. My department was given until the
following Wednesday, March 24, to update our plans to comply. I had no idea how I was going to
come up with alternative childcare before then.

12. My nine-year-old son attends virtual school five days a week through the Charleston
County School District. The school district asked parents to choose whether their children would
attend in-person or virtual school, first in late summer 2020 for the first semester of the year, and

again in January 2021 for the second semester of the year. Both times we selected virtual school.
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The school required us to commit for the full semester to ensure there was appropriate staffing and
resources for both programs. At this point, we have committed to virtual school through the end of
the school year. We made that decision with the understanding that I would continue to be able to
work remotely.

13.  We have been scrambling to figure out how I can comply with the Governor’s order
without putting myself or my family at risk—and even the childcare options I have pursued for my
son would entail risks. When I found out I would need to return to the office, I reached out to my
son’s school to see whether he could switch from remote to in-person school, but I have not heard
back. I reached out because it seems like we may have no other options, but we continue to be very
concerned about him returning to in-person school this year. We are worried about how it will affect
his learning. There have already been so many other disruptions this year. While remote, he has had
four different teachers, and if he transitions to in-person school, he will once again be assigned a
new teacher since at his school, teachers’ classes are either fully in-person or fully remote.

14.  We are also very worried about the exposure to the virus if he returns to in-person
school. We are worried that his school, which was underfunded before the pandemic, does not have
the resources to enforce all of the necessary protocols to keep our son safe. I have been to his school
and seen staff members in the building with their masks pulled down below their faces. I cannot
imagine how the school can enforce safety procedures for young children if they cannot do so with
their employees. If he returns to in-person school he will be dealing with a new environment, new
classmates, a new teacher, and new rules. We are worried he will struggle with all of this and will
not be able to adopt the behaviors he needs to be safe.

15.  Despite having many of the same concerns about other group care settings, we have

looked into them as well. We inquired into whether my son could enroll in his school’s afterschool
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programs and have been told there is no availability. The College does not currently offer childcare.
We were told that the College might start to offer childcare sometime in the future, but so far this
has not happened. Hiring a nanny, which would allow our son to continue remote schooling while
minimizing his exposure to the virus, is too expensive. Even if it were not, we do not have enough
time to find and hire someone we trust before I am expected to return to the office. This is especially
true given the risk of COVID-19 exposure. We cannot require them to get vaccinated or make sure
they are not engaging in behavior that would put themselves and my son at greater risk of exposure.
We have been looking, but have not been able to find alternative childcare that will work for my
son. Given his age, it would be unsafe to leave him alone during the day. Without adequate
supervision, he would likely struggle in school, and could even harm himself. I will not put my
son’s well-being at risk, so if we cannot find him the care he needs and I cannot remain working
remotely, I may lose my job to take care of him.

16.  Ihave also not been vaccinated yet. I scheduled my vaccine appointment as soon as I
could, but the first appointment available is not until after I am expected to return to the office, on
April 12. T am getting the one-shot vaccine, so I will not be fully protected until two weeks after my
appointment, but am expected to be in the office before then.

17.  Thave also asked about accommodations to allow me to continue to work remotely.
The College has a telecommuting policy, but, pursuant to the Department of Administration’s
memo with guidance for implementing the Governor’s order, the College has suspended the
approval of any new telecommuting agreements, even if employees are working as or more
effectively remotely. I have asked my supervisor about possible accommodations and met with

Human Resources (HR) and the Equal Employment Opportunity (EEO) office. Unfortunately, the
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options that have been proposed are unworkable. They do not address my childcare issues and they
would make it much more difficult to do my job effectively.

18.  The College has stated that employees can opt into flexible schedules and come into
the office outside of typical business hours. But, the flexible schedule that was initially proposed
was 8:00 a.m. to 4:00 p.m., five days a week, which would barely make a difference in terms of
childcare. The College has also stated that we can use accrued leave if we cannot return to the
office. Annual leave is an earned benefit that I would use up before the school year is over—and
then would have no leave remaining. My understanding is we are not able to use sick leave for more
than three days in a row without documentation from a doctor that we are actually sick. I have
gotten no indication that policy has changed. Even assuming I could use my sick leave to take care
of my son, I will have no leave to use in the event I or my family gets sick.

19.  When I followed up with the EEO office, they suggested I could try forming a pod
with other College employees with childcare responsibilities. I have the same concerns about this,
that I do about other group care options. I would not be able to control whether others in the pod
took actions that put them and ultimately my son at risk of COVID-19 exposure. A pod would still
require each of us to not be in the office for some part of the week, which would likely mean we
would still have to use our leave to care for our children. My supervisor suggested I could comply
with the requirement that I work 37.5 hours in the office by coming in evenings, for example, 3:00
p.m. to 7:00 p.m., and on weekends. HR made a similar suggestion. I live 45 minutes away from my
office. If I adopted this schedule, my son would still be left without childcare for several hours in
the afternoon, Monday through Thursday, until my husband returned home at 5:30 p.m.

20.  What is more, it would be very difficult to do many aspects of my job if I worked on

the schedule they are proposing. There are parts of my job that would not be affected—I could, for
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example, review accommodation requests in the office after hours. But, much of my job involves
meeting with people and being available during normal business hours. Students may not want to
meet to discuss accommodations and other accessibility issues after hours, and very likely not on
weekends. I would therefore likely have to have all such meetings in the late afternoons, and with
less availability, students would have to wait longer to see me. This would not just be inconvenient,
it would affect my office’s ability to provide students with disabilities accommodations in a timely
manner, which is something the College takes very seriously.

21.  Being available to meet during normal business hours is also essential to a number
of responsibilities I have as Director, including convening and training a search committee and
meeting with candidates for a new position, meeting with the Student Affairs Leadership Team and
other committees, leading a weekly all-staff meeting for my team, and interfacing with the Dean of
Students office regarding accommodations approvals, case management, and student care. If I adopt
the proposed evenings and weekends schedule while others keep normal business hours, the
working hours of my full team and other offices I interface with would only overlap for a few hours
every day, making scheduling critical meetings, and conducting other real-time communication very
difficult. I would not be able to do many of these aspects of my job while I am at home with my
son, because the College has expressly told me I am not allowed to work from home. Even if I
could be in the office for a limited amount of time during business hours, I have too many
responsibilities to be able to fulfill them during that limited time.

22. At this point, we have not found alternative childcare for my son, and this entire
process has just been withering. I feel defeated and totally unsupported. I and others have asked
what will happen if we are unable to comply with the Governor’s order and return to the office by

Monday. We have not received an answer. For this week, I had already planned to use my annual
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leave, because it is spring break for South Carolina public schools and my nine-year-old will not be
in school. Beginning next week, I will be forced to take time off and use my leave to care for him.
This is an earned benefit and I will burn through it. I do not know what will happen when my leave

runs out, which it will before the school year is over. I fear that I will lose my job.

32



FURTHER, YOUR DEPONENT SAYETH NAUGHT. \

Q“)%‘?/W/é /

Deborah Mihal
Sworn to and subscribed before me
this day of April 2021

[ A sy
Notary Public for the State of 3?&7 Carolina
My Commission Expires: /] 2026

NANCY BLOODGOOD
Notary Public, State of South Carolina
My Commission Expires 3/1/2028
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EXHIBIT 2



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT
)
DEBORAH MIHAL, and AMERICAN ) Case No.:
CIVIL LIBERTIES UNION )
FOUNDATION OF SOUTH )
CAROLINA,
)
Plaintiff, )
)
Vs. )
)
GOVERNOR HENRY MCMASTER, in ) DECLARATION FOR
His Official Capacity; and MARCIA S. ) SUSAN K. DUNN
ADAMS, Executive Director of the South )
Carolina Department of Administration, in )
Her Official Capacity, )
)
Defendant. )
)
1. I am the Legal Director of the American Civil Liberties Union of South

Carolina, Inc. (“ACLU of SC”), a Plaintiff in the above-captioned action. I have been an
attorney with the ACLU of SC since 2009. In performing my duties, I have interacted with
ACLU of SC members often, and I regularly work with the staff members responsible for
carrying out the mission of the organization. I have personal knowledge of the matters stated in
this declaration.

2. The ACLU of SC is a nonpartisan, nonprofit organization dedicated to
defending the principles embodied in our Constitution and our nation’s civil rights laws. The
ACLU of SC has over 8,000 members throughout the state, including many members who are
employed by state agencies.

3. Executive Order 2021-12 (“EO 2021-12"), which requires non-essential state

employees to return to working in-person, places ACLU of SC members across the State in
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positions in which they must jeopardize their health and safety and/or their family’s health
and safety, or risk losing their jobs. If EO 2021-12 is not immediately enjoined, the ACLU of
SC’s members will be seriously and irreparably harmed. Those members that have and will
continue to be most harmed by this order are disproportionately women, people who are
breastfeeding/lactating, and people with disabilities.

4. The ACLU of South Carolina has heard from multiple members with
caregiving responsibilities, most of whom are women, who will be forced to return to the
office if EO 2021-12 is not enjoined, even though they have not been able to identify adequate,
alternative care arrangements. For example, one member with whom I have spoken has a
school-age daughter who is in remote school and will not be able to return to in-person
schooling this year. This member’s husband is an essential worker, who must do his work in
person, so she has been serving as her daughter’s primary caregiver during the school day,
while continuing to do her own work remotely, very effectively. The Governor’s order will
leave this member’s daughter without appropriate care. The member has only been able to
identify a possible temporary child care arrangement, but it over an hour from her home and it
does not have the internet connection needed for virtual school.

5. I have spoken to another member who has two children who are both in remote
school, one in kindergarten and one in fifth grade. She has gotten approval to switch them
from remote to in-person schooling, but she continues to worry about the safety of in-person
schooling, and she has not found safe afterschool care for them. She is still struggling to find a
solution that will keep them safe and supervised during afterschool hours when she will still be
at work in person. When the school year is over, she will have no care for her children and

assumes she will have to take leave, and possibly FMLA, which is unpaid.
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6. Another member with whom I have corresponded is unable to receive the
vaccine because she is breastfeeding her son who was born in late January. She is also the
caregiver for her husband who is a disabled veteran. She has chosen not to get vaccinated as she
has been advised that the risks of the vaccine in breastmilk are unknown. On March 1, she was
informed that all staff at her work were expected to return to the office several days per week
beginning the following Monday, March 8, and full-time, beginning Monday, March 15. She
was told she could request to continue to work remotely by submitting a letter from her
physician supporting her need to do so. She submitted a letter not only from her physician, but
from her son’s pediatrician and her husband’s primary care physician as well. These were
submitted to HR in a timely manner. Nonetheless, she was informed on April 2, that she was
expected to return to the office full-time beginning April 5. When she asked why her request to
continue to work remotely had been denied, she was told by the Director of Human Resources
and others that they had never considered a remote working arrangement for her since the
Governor’s mandate required all state agency employees to return to work on-site, with no
exceptions. The only option she was given was to apply for FMLA, which is unpaid. She is
unable to afford taking the unpaid leave available under the FMLA, and she has exhausted her
available paid time off during her maternity leave. Her husband is unable to work, and she
provides her family’s only source of income. She therefore has no financially viable option but
to return to work. Even though she can do her job equally well from home, the Governor’s order
has given her no choice but to return to the office, unvaccinated, and expose herself, her
husband, and their newborn infant to serious health risks.

7. The ACLU of South Carolina also has members who have other disabilities or

health conditions and are high-risk for serious consequences for COVID, who will be
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disproportionately harmed by the Governor’s Return to the Office Order and denied their rights
to reasonable accommodations. For example, one ACLU member with whom I have
corresponded has a chronic health condition. His wife is also medically vulnerable. He does not
need to be in-person to perform his job and will not be fully vaccinated until early May, but still
received an order last Thursday, April 1, to either return to the office foday, or use annual leave.
He asked to wait to return until he is fully vaccinated, but no accommodations have been
offered, and FMLA was not suggested as an option. After working remotely for over a year, this
member would like the opportunity to return to the office without unnecessary risk to himself or

his wife, but he is being denied the opportunity to do so.

8. I have also corresponded with an ACLU member who is a state employee and a
supervisor of other employees who are impacted by the requirement to return to work in person.
This member is deeply concerned for their employees’ wellbeing and their ability to overcome
challenges due to childcare concerns, concerns regarding exposing their children to caregivers
in an indoor setting who may not be vaccinated or willing to wear masks, and concerns
regarding disruption to their children’s education in a year already rife with disruption due to
remote and hybrid schooling. This supervisor believes that their office has been successful in
minimizing the negative impact of COVID on their community of colleagues, and by extension,
their family members and broader communities, precisely because they have been able to limit
the number of people inside buildings at work by permitting those who are able to work
remotely to do so. They believe that it would not be safe at this time to bring their staff back at
full capacity in person until a higher percentage of their staff has received vaccines. And they
are concerned that the requirement to return to work in person will lead to costly drops in

productivity, mental health strain on supervisors and employees, and attrition of valued staff
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members due to the availability of remote positions in other states.

9. The ACLU of SC advocates on behalf of women, people who are pregnant or
breastfeeding/lactating, and people with disabilities. Through our litigation, lobbying, and
advocacy efforts, we have fought to prevent discrimination against these groups in
employment, education, access to govemment services, and many other contexts, The ACLU
of SC plans to continue to fight discrimination against women, people who are pregnant or
breastfeeding/lactating, and people with disabilities

1 so declare.

Susan K. Dunn
April 5, 2021
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EXHIBIT 3
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Expert Disclosure & Initial Report of
Amanda McDougald Scott, MS

L Qualifications & List of Publications from Last 10 Years

(1 I am currently finishing a Doctor of Philosophy (PhD) in International Family and
Community Studies at Clemson University. I have successfully defended and will graduate on

May 5, 2021.

2) In July 2008, I obtained a Master of Science in Applied Experimental Psychology from
Augusta State University, and in December 2004, I graduated from the University of South
Carolina with a Bachelor of Arts in Experimental Psychology.

3) As part of my coursework at these three universities, I have been trained in research
methods, social research, statistics, child development, and secondary data analysis, among other

arcas.

4) My doctoral dissertation, entitled “Examining the Everyday Life of Child Care Workers:
How Low Wages and the Lack of Benefits Affect Their Lives and Decisions abou