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(Attachments: # 1 Civil Cover Sheet,_# 2 Summons CIA Summans, # 3
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Rule 7.1 Statement)(Shamsi, Hina) (Entered: 11/26/2013)
11/26/2013 NOTICE OF RELATED CASE by AMERICAN CIVIL LIBERTIES UNION,
AMERICAN CIVIL LIBERTIES UNION FOUNDATION. Case related to
Case No. 13—-cv—-1324(JEB). (Shamsi, Hina) (Entered: 11/26/2013)
11/26/2013 Case Assigned to Judge James E. Boasberg. (md, ) (Entered: 11/26/2013
11/26/2013 ELECTRONIC SUMMONS (3) ISSUED as to CENTRAL INTELLIGENCE
AGENCY, U.S. Attorney and U.S. Attorney General (Attachments: # 1
Summons 2nd, # 2 Summons 3rd, # 3 Notice of Consent, # 4 Consent
Form)(md, ) (Entered: 11/26/2013)
11/26/2013 NOTICE of Appearance by Arthur B. Spitzer on behalf of AMERICAN CIV

L
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FOUNDATION (Spitzer, Arthur) (Entered: 11/26/2013)

11/27/2013

MOTION for Leave to Appear Pro Hac Vice :Attorney Name— Alex Abdo,
:Firm— American Civil Liberties Union Foundation, :Address— 125 Broad
Street, 18th Floor. Phone No. — 212-549-2517. Fax No. — 212-549-2654
AMERICAN CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES
UNION FOUNDATION (Attachments: # 1 Declaration,_# 2 Text of Propose
Order)(Shamsi, Hina) (Entered: 11/27/2013)

by

11/27/2013

MOTION for Leave to Appear Pro Hac Vice :Attorney Name— Ashley Gor
:Firm— American Civil Liberties Union Foundation, :Address— 125 Broad
Street, 18th Floor. Phone No. — 212-284-7305. Fax No. — 212-549-2654
AMERICAN CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES
UNION FOUNDATION (Attachments: # 1 Declaration_# 2 Text of Propose
Order)(Shamsi, Hina) (Entered: 11/27/2013)

ski,

by

11/27/2013

MINUTE ORDER granting 5 Motion for Leave to Appear Pro Hac Vice of A

Abdo. Signed by Judge James E. Boasberg on 11/27/13. (Icjebl) (Entered:

11/27/2013)

ex

11/27/2013

MINUTE ORDER granting 6 Motion for Leave to Appear Pro Hac Vice of
Ashley Gorski. Signed by Judge James E. Boasberg on 11/27/13. (Icjebl)
(Entered: 11/27/2013)

01/08/2014

ANSWER to Complaint by CENTRAL INTELLIGENCE AGENCY .(Mei,
Vesper) (Entered: 01/08/2014)

01/08/2014

SCHEDULING ORDER: Pursuant to the attached Order, the parties shall
consult and file a joint proposed briefing schedule on or before January 22
2014. Signed by Judge James E. Boasberg on 1/8/14. (Icjebl) (Entered:
01/08/2014)

01/08/2014

Set/Reset Deadline: The parties shall consult and file a joint proposed brie
schedule on or before 1/22/2014. (ad) (Entered: 01/08/2014)

fing

01/08/2014

ENTERED IN ERROR.....CERTIFICATE OF SERVICE by AMERICAN
CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION (for the U.S. Attorney General). (Abdo, Alexander) Modifiec
on 1/9/2014 (rdj). (Entered: 01/08/2014)

01/08/2014

ENTERED IN ERROR.....CERTIFICATE OF SERVICE by AMERICAN
CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION (for the Central Intelligence Agency). (Abdo, Alexander)
Modified on 1/9/2014 (rdj). (Entered: 01/08/2014)

01/08/2014

ENTERED IN ERROR.....CERTIFICATE OF SERVICE by AMERICAN
CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION (for the U.S. Attorney for the District of Columbia). (Abdo,
Alexander) Modified on 1/9/2014 (rdj). (Entered: 01/08/2014)

01/14/2014

MOTION for Scheduling Order by AMERICAN CIVIL LIBERTIES UNION
AMERICAN CIVIL LIBERTIES UNION FOUNDATION (Attachments: # 1
Text of Proposed Order)(Shamsi, Hina) (Entered: 01/14/2014)

01/15/2014
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https://ecf.dcd.uscourts.gov/doc1/04504526171?caseid=163296&de_seq_num=20&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04514526173?caseid=163296&de_seq_num=20&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504526209?caseid=163296&de_seq_num=22&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514526210?caseid=163296&de_seq_num=22&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514526211?caseid=163296&de_seq_num=22&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504526171?caseid=163296&de_seq_num=20&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504526209?caseid=163296&de_seq_num=22&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514568881?caseid=163296&de_seq_num=36&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514569026?caseid=163296&de_seq_num=39&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514569393?caseid=163296&de_seq_num=43&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514569399?caseid=163296&de_seq_num=45&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514569402?caseid=163296&de_seq_num=47&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504576420?caseid=163296&de_seq_num=49&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514576421?caseid=163296&de_seq_num=49&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504577452?caseid=163296&de_seq_num=51&hdr=1&pdf_header=1&pdf_toggle_possible=1
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RESPONSE 181313 H0N for Scheading Sider tied by CEGTHAL

INTELLIGENCE AGENCY. (Attachments: # 1 Text of Proposed Order)(Me
Vesper) (Entered: 01/15/2014)

01/22/2014

STATUS REPORT re Joint Proposed Briefing Schedule by AMERICAN
CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION. (Shamsi, Hina) (Entered: 01/22/2014)

01/22/2014

MINUTE ORDER: The Court hereby DENIES 12 Motion for Scheduling Or
Instead, the Court ORDERS that the following schedule, outlined in the pa
14 Joint Status Report, shall govern further proceedings: (1) Plaintiffs shal
amend their Complaint on or before January 27, 2014; (2) Defendant shall
submit its opening brief on the issue of whether the SSCI Report is an age
record on or before February 28, 2014; (3) Plaintiffs shall file their oppositi
on or before March 14, 2014, (4) Defendant shall file its reply on or before
March 28, 2014, (5) If appropriate, Defendant shall process the CIA Respa

der.
rties'

ncy
DN

nse

and Panetta Report for release on or before May 22, 2014; and (6) The parties

shall file a joint proposed schedule addressing briefing on any remaining ig
on or before June 5, 2014. Signed by Judge James E. Boasberg on 1/22/1
(Icjebl) (Entered: 01/22/2014)

sues
4.

01/23/2014

Set/Reset Deadlines: Plaintiffs shall amend their Complaint on or before
1/27/2014; Defendant shall submit its opening brief on the issue of whethe
SSCI Report is an agency record on or before 2/28/2014; Plaintiffs shall fil
their opposition on or before 3/14/2014; Defendant shall file its reply on or
before 3/28/2014; If appropriate, Defendant shall process the CIA Respon
Panetta Report for release on or before 5/22/2014; and The parties shall fi
joint proposed schedule addressing briefing on any remaining issues on ot
before 6/05/ 2014. (ad) (Entered: 01/23/2014)

I the

C

U

5e and
ea

01/27/2014

AMENDED COMPLAINT against CENTRAL INTELLIGENCE AGENCY
filed by AMERICAN CIVIL LIBERTIES UNION, AMERICAN CIVIL
LIBERTIES UNION FOUNDATION.(Shamsi, Hina) (Entered: 01/27/2014)

02/10/2014

ANSWER to 15 Amended Complaint by CENTRAL INTELLIGENCE
AGENCY. Related document: 15 Amended Complaint filed by AMERICAN
CIVIL LIBERTIES UNION FOUNDATION, AMERICAN CIVIL LIBERTIES
UNION.(Mei, Vesper) (Entered: 02/10/2014)

02/28/2014

MOTION to Dismiss for Lack of Jurisdiction by CENTRAL INTELLIGENCE

AGENCY (Attachments: # 1 Memorandum in Support, # 2 Affidavit of Nea
Higgins, #_3 Text of Proposed Order)(Mei, Vesper) (Entered: 02/28/2014)

03/14/2014

Memorandum in opposition tQ re 17 MOTION to Dismiss for Lack of
Jurisdiction filed by AMERICAN CIVIL LIBERTIES UNION, AMERICAN
CIVIL LIBERTIES UNION FOUNDATION. (Attachments: # 1 Text of
Proposed Order)(Shamsi, Hina) (Entered: 03/14/2014)

03/28/2014

REPLY to opposition to motion re 17 MOTION to Dismiss for Lack of
Jurisdiction filed by CENTRAL INTELLIGENCE AGENCY. (Mei, Vesper)
(Entered: 03/28/2014)

04/09/2014

MINUTE ORDER: In light of the SSCI's decision to submit the Report's
executive summary, findings, and conclusions to the White House for

declassification review, the Court ORDERS that a conference call is set for

JAS


https://ecf.dcd.uscourts.gov/doc1/04504576420?caseid=163296&de_seq_num=49&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514577453?caseid=163296&de_seq_num=51&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514584442?caseid=163296&de_seq_num=54&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504576420?caseid=163296&de_seq_num=49&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514584442?caseid=163296&de_seq_num=54&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514589331?caseid=163296&de_seq_num=60&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514606606?caseid=163296&de_seq_num=62&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514589331?caseid=163296&de_seq_num=60&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514589331?caseid=163296&de_seq_num=60&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504629975?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514629976?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514629977?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514629978?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504647915?caseid=163296&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504629975?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514647916?caseid=163296&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514665493?caseid=163296&de_seq_num=70&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504629975?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
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No. 13-cv-1324, shall jointly call Chambers at (202) 354-3300 at the app
time and should be prepared to discuss whether the Court should proceed
consider the pending motions at this time or wait until the declassification
process concludes. Signed by Judge James E. Boasberg on 4/9/14. (Icjeb
(Entered: 04/09/2014)

case,
pDinted
to

1)

04/10/2014

MINUTE ORDER rescheduling conference call. It is hereby ORDERED thg
the conference call previously scheduled for Friday, April 11, 2014, at 11:3
a.m. will now be held on Monday, April 14, 2014, at 10:30 a.m. The Court
ORDERS that the parties shall jointly call Chambers at (202) 354-3300 at

time. Signed by Judge James E. Boasberg on 4/10/2014. (Icjeb4) (Entered:

04/10/2014)

At
0

that

04/14/2014

Minute Entry for proceedings held before Judge James E. Boasberg: Telej
Conference held on 4/14/2014. (ad) (Entered: 04/14/2014)

bhone

04/14/2014

MINUTE ORDER: As agreed upon in today's conference call among the p
in case nos. 13-1324 and 13-1870, the Court ORDERS that: 1) As a resu
pending declassification decisions, the motions to dismiss concerning whe
the subject documents are "agency records" shall be held in abeyance unt

arties
It of
ther
la

further status conference among the parties; and 2) All parties shall appeal for

such status conference on May 29, 2014, at 9:30 a.m. in Courtroom 19. Si
by Judge James E. Boasberg on 4/14/14. (Icjebl) (Entered: 04/14/2014)

gned

04/14/2014

Set/Reset Hearing: A Status Conference is set for 5/29/2014 at 9:30 AM in
Courtroom 19 before Judge James E. Boasberg. (ad) (Entered: 04/14/201

05/15/2014

MOTION for Extension of Time to process documents by CENTRAL
INTELLIGENCE AGENCY (Attachments: # 1 Exhibit A — Letter from Kathr
H. Ruemmler to Sen. Dianne Feinstein, # 2 Text of Proposed Order)(Mei,
Vesper) (Entered: 05/15/2014)

yn

05/27/2014

STATUS REPORT in advance of May 29, 2014 conference by AMERICA
CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION. (Shamsi, Hina) (Entered: 05/27/2014)

N

05/28/2014

MINUTE ORDER: Having reviewed the parties' 21 Joint Status Report, the
Court believes that a status conference remains worthwhile and thus ORD
that the May 29, 2014, conference shall proceed as scheduled. Signed by
James E. Boasberg on 5/28/14. (Icjebl) (Entered: 05/28/2014)

ERS
Judge

05/29/2014

MINUTE ORDER: As discussed at today's status hearing, the Court ORDE
that: 1) Defendant's Motion for Extension of Time (ECF No. 20 ) is GRANT|
and 2) Defendant shall file a status report by June 20, 2014, providing a da
the completion of the processing of the Panetta Review and CIA Responsg
Signed by Judge James E. Boasberg on 5/29/14. (Icjebl) (Entered: 05/29/

FRS
ED;
ate for

D

P014)

05/29/2014

Minute Entry for proceedings held before Judge James E. Boasberg: Statu
Conference held on 5/29/2014. (Defendant shall file a status report by

S

6/20/2014, providing a date for the completion of the processing of the Panetta

Review and CIA Response). (Court Reporter Patricia Kaneshiro—Miller) (a
(Entered: 05/29/2014)

)

06/05/2014

22
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https://ecf.dcd.uscourts.gov/doc1/04504720616?caseid=163296&de_seq_num=83&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514720617?caseid=163296&de_seq_num=83&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514720618?caseid=163296&de_seq_num=83&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514733245?caseid=163296&de_seq_num=85&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514733245?caseid=163296&de_seq_num=85&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504720616?caseid=163296&de_seq_num=83&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504745372?caseid=163296&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
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ggr?suerﬂteﬂbﬁjlgﬁﬁt%%mend/Coﬂlee_q:lqslA%r?e/%gég) Com%?% ﬁt jb?/ RWF%ICA
CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION (Attachments: # 1 Proposed Second Amended Complaint,

Text of Proposed Order)(Shamsi, Hina) (Entered: 06/05/2014)

N

2

06/06/2014

MINUTE ORDER: The Court ORDERS that: 1) Plaintiff's 22 Motion for Leg
to File Second Amended Complaint is GRANTED; 2) The Proposed Secor
Amended Complaint is deemed FILED; and 3) Defendants shall have until
7, 2014, to respond. Signed by Judge James E. Boasberg on 6/6/14. (Icjek
(Entered: 06/06/2014)

\ve
d
July
1)

06/06/2014

Set/Reset Deadline: Defendants shall have until 7/07/2014, to respond to
Plaintiff's Second Amended Complaint. (ad) (Entered: 06/06/2014)

06/06/2014

REQUEST FOR SUMMONS TO ISSUE by AMERICAN CIVIL LIBERTIE
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION re Order o
Motion to Amend/Correct, filed by AMERICAN CIVIL LIBERTIES UNION,
AMERICAN CIVIL LIBERTIES UNION FOUNDATION. Related document:
Order on Motion to Amend/Correct,.(Shamsi, Hina) (Entered: 06/06/2014)

U)

06/06/2014

REQUEST FOR SUMMONS TO ISSUE by AMERICAN CIVIL LIBERTIE
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION re Order o
Motion to Amend/Correct, filed by AMERICAN CIVIL LIBERTIES UNION,
AMERICAN CIVIL LIBERTIES UNION FOUNDATION. Related document:
Order on Motion to Amend/Correct,.(Shamsi, Hina) (Entered: 06/06/2014)

UJ

06/06/2014

REQUEST FOR SUMMONS TO ISSUE by AMERICAN CIVIL LIBERTIE
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION re Order or
Motion to Amend/Correct, filed by AMERICAN CIVIL LIBERTIES UNION,
AMERICAN CIVIL LIBERTIES UNION FOUNDATION. Related document:
Order on Motion to Amend/Correct,.(Shamsi, Hina) (Entered: 06/06/2014)

UJ

06/06/2014

REQUEST FOR SUMMONS TO ISSUE by AMERICAN CIVIL LIBERTIE
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION re Order or
Motion to Amend/Correct, filed by AMERICAN CIVIL LIBERTIES UNION,
AMERICAN CIVIL LIBERTIES UNION FOUNDATION. Related document:
Order on Motion to Amend/Correct,.(Shamsi, Hina) (Entered: 06/06/2014)

UJ

06/06/2014

REQUEST FOR SUMMONS TO ISSUE by AMERICAN CIVIL LIBERTIE
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION re Order or
Motion to Amend/Correct, filed by AMERICAN CIVIL LIBERTIES UNION,
AMERICAN CIVIL LIBERTIES UNION FOUNDATION. Related document:
Order on Motion to Amend/Correct,.(Shamsi, Hina) (Entered: 06/06/2014)

U)

06/06/2014

Second AMENDED COMPLAINT against All Defendants filed by
AMERICAN CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES
UNION FOUNDATION.(td, ) (Entered: 06/06/2014)

06/06/2014

SUMMONS (5) Issued Electronically as to DEPARTMENT OF DEFENSH
DEPARTMENT OF JUSTICE, DEPARTMENT OF STATE, U.S. Attorney 3
U.S. Attorney General (Attachments_# 1 Summons, # 2 Summons, # 3
Summons, # 4 Summons)(td, ) (Entered: 06/06/2014)

06/20/2014

STATUS REPORT by CENTRAL INTELLIGENCE AGENCY. (Mei, Vesp:s

(Entered: 06/20/2014)

JA7


https://ecf.dcd.uscourts.gov/doc1/04514589331?caseid=163296&de_seq_num=60&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745373?caseid=163296&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745374?caseid=163296&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504745372?caseid=163296&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745821?caseid=163296&de_seq_num=101&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745824?caseid=163296&de_seq_num=107&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745829?caseid=163296&de_seq_num=110&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745832?caseid=163296&de_seq_num=113&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514745841?caseid=163296&de_seq_num=116&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746257?caseid=163296&de_seq_num=119&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504746385?caseid=163296&de_seq_num=121&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746386?caseid=163296&de_seq_num=121&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746387?caseid=163296&de_seq_num=121&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746388?caseid=163296&de_seq_num=121&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746389?caseid=163296&de_seq_num=121&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514763206?caseid=163296&de_seq_num=123&hdr=1&pdf_header=1&pdf_toggle_possible=1
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"ANSWER {028 Aménded Complamt by CENTRAL INTELLIGERICE

AGENCY, DEPARTMENT OF DEFENSE, DEPARTMENT OF JUSTICE,
DEPARTMENT OF STATE. Related document: 28 Amended Complaint fil
by AMERICAN CIVIL LIBERTIES UNION FOUNDATION, AMERICAN
CIVIL LIBERTIES UNION.(Mei, Vesper) (Entered: 07/07/2014)

08/14/2014

MINUTE ORDER: The Court ORDERS that the parties shall appear for a s
conference in Case Nos. 13-1324, 13-1870, and 14-48 on September 4,
at 10:30 a.m. Signed by Judge James E. Boasberg on 8/14/2014. (Icjebl)
(Entered: 08/14/2014)

tatus
2014,

08/14/2014

Set/Reset Hearing: A Status Conference is set for 9/04/2014 at 10:30 AM
Courtroom 19 before Judge James E. Boasberg in case nos. 13cv1324,
13cv1870, and 14cv048. (ad) (Entered: 08/14/2014)

08/27/2014

MOTION for Extension of Time to process documents by CENTRAL
INTELLIGENCE AGENCY, DEPARTMENT OF DEFENSE, DEPARTMEN
OF JUSTICE, DEPARTMENT OF STATE (Attachments: # 1 Exhibit 1, # 2
Text of Proposed Order)(Mei, Vesper) (Entered: 08/27/2014)

08/28/2014

MINUTE ORDER: The Court ORDERS that Plaintiffs shall, by August 29,
2014, either inform the Court that they do not oppose Defendants' 32 Moti
Extension or file an Opposition. Signed by Judge James E. Boasberg on
08/28/14. (Icjebl) (Entered: 08/28/2014)

bn for

08/28/2014

Set/Reset Deadline: Plaintiffs shall, by 8/29/2014, either inform the Court t
they do not oppose Defendants' 32 Motion for Extension or file an Opposit
(ad) (Entered: 08/28/2014)

nat
on.

08/29/2014

MINUTE ORDER granting Defendants' 32 Motion for Extension of Time to
Process Documents. The Court ORDERS that Defendants shall complete
processing on or before September 29, 2014. Signed by Judge James E.

Boasberg on 8/29/14. (Icjebl) (Entered: 08/29/2014)

08/29/2014

Set/Reset Deadline: Defendants shall complete processing on or before
9/29/2014. (ad) (Entered: 08/29/2014)

09/04/2014

MINUTE ORDER: As discussed at today's status hearing in case nos. 13—

13-1870, and 14-48, the Court ORDERS that: 1) The request in 13-1324|i

confined to the Executive Summary of the SSCI Report; 2) In 13-1324,
Defendant's 17 Motion to Dismiss is DENIED as moot with consent; 3) In
13-1870, Defendant's_17 Motion to Dismiss is DENIED as moot with cons
and 4) A further status hearing in all three cases shall take place on Octob
2014, at 9:30 a.m. Signed by Judge James E. Boasberg on 9/4/14. (Icjebl
(Entered: 09/04/2014)

1324,

ent;
er 7,

09/04/2014

Minute Entry for proceedings held before Judge James E. Boasberg: Statu

S

Conference held on 9/4/2014. A combined Status Conference for case numbers

13-cv-1870, 13—-cv—-1324, and 14-cv—-0048 is scheduled for 10/7/2014 at
AM in Courtroom 19 before Judge James E. Boasberg. (Court Reporter Li
Griffith) (jth) (Entered: 09/04/2014)

9:30
sa

09/25/2014

MOTION for Extension of Time to Process Documents by CENTRAL
INTELLIGENCE AGENCY, DEPARTMENT OF DEFENSE, DEPARTMEN
OF JUSTICE, DEPARTMENT OF STATE (Attachments: # 1 Text of Propo

sed
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https://ecf.dcd.uscourts.gov/doc1/04514780373?caseid=163296&de_seq_num=125&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746257?caseid=163296&de_seq_num=119&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514746257?caseid=163296&de_seq_num=119&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504837527?caseid=163296&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514837528?caseid=163296&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514837529?caseid=163296&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504837527?caseid=163296&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504837527?caseid=163296&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504837527?caseid=163296&de_seq_num=135&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504629975?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504629975?caseid=163296&de_seq_num=65&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504872221?caseid=163296&de_seq_num=150&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514872222?caseid=163296&de_seq_num=150&hdr=1&pdf_header=1&pdf_toggle_possible=1
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10/07/2014

MINUTE ORDER: As discussed in today's status conference in Nos. 13-1
13-1870, and 14-48, the Court ORDERS that: 1) The Government's Motic
for Extension are GRANTED; 2) The ACLU need not file an additional
amended complaint or additional FOIA request in 13-1870; and 3) Summa
judgment briefing in all cases will comply with the following schedule:
Government's Motion due December 5, 2014, Plaintiffs' Opposition and
Cross—Motion due January 9, 2015; Government's Opposition and Reply g
January 30, 2015, and Plaintiffs' Reply due February 13, 2015. Signed by
James E. Boasberg on 10/7/14. (Icjeb2) (Entered: 10/07/2014)

324,
ns

Ary

ue
Judge

10/07/2014

Minute Entry for proceedings held before Judge James E. Boasberg: Statu
Conference held on 10/7/2014. (Government's Motion due 12/05/2014,
Plaintiffs' Opposition and Cross—Motion due 1/09/2015; Government's
Opposition and Reply due 1/30/2015, and Plaintiffs' Reply due 2/13/2015.
(Court Reporter Lisa Griffith) (ad) (Entered: 10/07/2014)

10/28/2014

MOTION for Extension of Time to Process Documents by CENTRAL
INTELLIGENCE AGENCY, DEPARTMENT OF DEFENSE, DEPARTMEN
OF JUSTICE, DEPARTMENT OF STATE (Attachments: # 1 Text of Propo
Order)(Mei, Vesper) (Entered: 10/28/2014)

sed

10/29/2014

Memorandum in opposition tqQ re 34 MOTION for Extension of Time to Pr
Documents filed by AMERICAN CIVIL LIBERTIES UNION, AMERICAN
CIVIL LIBERTIES UNION FOUNDATION. (Attachments: # 1 Text of
Proposed Order)(Shamsi, Hina) (Entered: 10/29/2014)

pDCESS

10/30/2014

REPLY to opposition to motion re 34 MOTION for Extension of Time to
Process Documents filed by CENTRAL INTELLIGENCE AGENCY,
DEPARTMENT OF DEFENSE, DEPARTMENT OF JUSTICE,
DEPARTMENT OF STATE. (Mei, Vesper) (Entered: 10/30/2014)

10/31/2014

MINUTE ORDER: The Court ORDERS that Defendants' Motion for Extens
is GRANTED, but that Plaintiffs’ proposed briefing schedule shall govern. 4
result, the Court ORDERS that Defendants' motion for summary judgment

be due four weeks following the public release of the SSCI Report Summary

and the CIA Report; Plaintiffs' opposition and cross—motion shall be due th
weeks thereafter; Defendants' opposition and reply shall be due three wee
thereafter; and Plaintiffs' reply shall be due two weeks thereafter. Signed b
Judge James E. Boasberg on 10/31/14. (Icjebl) (Entered: 10/31/2014)

ion
\s a
shall

ree
ks

y

12/18/2014

Unopposed MOTION for Extension of Time to file summary judgment mo
by CENTRAL INTELLIGENCE AGENCY, DEPARTMENT OF DEFENSE,
DEPARTMENT OF JUSTICE, DEPARTMENT OF STATE (Attachments: #
Text of Proposed Order)(Mei, Vesper) (Entered: 12/18/2014)

tion

1

12/19/2014

MINUTE ORDER granting the Government's Unopposed 37 Motion for
Extension of Time. The Court ORDERS that the Government shall file its
Motion for Summary Judgment on or before January 21, 2015. Signed by
James E. Boasberg on 12/19/14. (Icjebl) (Entered: 12/19/2014)

Judge

12/19/2014

Set/Reset Deadline: The Government shall file its Motion for Summary

Judgment on or before 1/21/2015. (ad) (Entered: 12/19/2014)
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https://ecf.dcd.uscourts.gov/doc1/04504910532?caseid=163296&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514910533?caseid=163296&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504911783?caseid=163296&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504910532?caseid=163296&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514911784?caseid=163296&de_seq_num=162&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514912529?caseid=163296&de_seq_num=165&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504910532?caseid=163296&de_seq_num=160&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504970988?caseid=163296&de_seq_num=170&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514970989?caseid=163296&de_seq_num=170&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504970988?caseid=163296&de_seq_num=170&hdr=1&pdf_header=1&pdf_toggle_possible=1
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MO TISN 1 Stimmary Judgment by CENTRAL INTELCIGENCE AGENC

DEPARTMENT OF DEFENSE, DEPARTMENT OF JUSTICE,
DEPARTMENT OF STATE (Attachments: # 1 Declaration of Martha Lutz,
Statement of Facts, # 3 Text of Proposed Order)(Mei, Vesper) (Entered:
01/21/2015)

Y,

01/21/2015

MOTION to Dismiss for Lack of Jurisdiction by CENTRAL INTELLIGENC
AGENCY, DEPARTMENT OF DEFENSE, DEPARTMENT OF JUSTICE,
DEPARTMENT OF STATE (Attachments: # 1 Declaration of Neal Higgins,
Declaration of Julia Frifield, # 3 Declaration of Mark Herrington, # 4
Declaration of Peter Kadzik, # 5 Exhibit 1, # 6 Exhibit 2, # 7 Exhibit_3, # 8
Exhibit 4, #_9 Exhibit 5, # 10 Text of Proposed Order)(Mei, Vesper) (Entere
01/21/2015)

E

#2

Tol

01/26/2015

MOTION for Leave to Appear Pro Hac Vice :Attorney Name—- Dror Ladin,
:Firm— American Civil Liberties Union, :Address— 125 Broad Street, New Y
New York 10004. Phone No. — (212) 284-7303. Fax No. — (212) 549-2651
Filing fee $ 100, receipt number 0090-3974038. Fee Status: Fee Paid. by
AMERICAN CIVIL LIBERTIES UNION, AMERICAN CIVIL LIBERTIES
UNION FOUNDATION (Attachments: # 1 Declaration_# 2 Text of Propose
Order)(Shamsi, Hina) (Entered: 01/26/2015)

ork,

01/27/2015

MINUTE ORDER granting 40 Motion for Admission Pro Hac Vice of DROR

LADIN. Signed by Judge James E. Boasberg on 1/27/15. (Icjebl) (Entered:

01/27/2015)

01/27/2015

WITHDRAWN PURSUANT TQ 43 ..... Emergency MOTION for Order
Protecting This Court's Jurisdiction by AMERICAN CIVIL LIBERTIES
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION
(Attachments: # 1 Exhibit 1, # 2 Exhibit 2,_# 3 Exhibit 3, # 4 Exhibit 4, # 5
Exhibit 5, # 6 Text of Proposed Order)(Shamsi, Hina) Modified on 2/10/201
(if, ). (Entered: 01/27/2015)

15

02/06/2015

RESPONSE re 41 Emergency MOTION for Order Protecting This Court's
Jurisdiction filed by CENTRAL INTELLIGENCE AGENCY, DEPARTMENT]
OF DEFENSE, DEPARTMENT OF JUSTICE, DEPARTMENT OF STATE,
(Attachments: # 1 Text of Proposed Order)(Mei, Vesper) (Entered: 02/06/2

015)

02/09/2015

NOTICE OF WITHDRAWAL OF MOTION by AMERICAN CIVIL
LIBERTIES UNION, AMERICAN CIVIL LIBERTIES UNION
FOUNDATION (Shamsi, Hina) (Entered: 02/09/2015)

02/11/2015

Memorandum in opposition tqQ re 39 MOTION to Dismiss for Lack of
Jurisdiction filed by AMERICAN CIVIL LIBERTIES UNION, AMERICAN
CIVIL LIBERTIES UNION FOUNDATION. (Attachments: # 1 Declaration o
Ashley Gorski, # 2 Text of Proposed Order)(Shamsi, Hina) (Entered:
02/11/2015)

02/11/2015

Cross MOTION for Partial Summary Judgment and Opposition to Defend
CIA's Mation for Summary Judgment by AMERICAN CIVIL LIBERTIES
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION
(Attachments: # 1 Declaration of Ashley Gorski, # 2 Statement of Facts
(Undisputed), # 3 Statement of Facts (Disputed), # 4 Text of Proposed
Order)(Shamsi, Hina) (Entered: 02/11/2015)

ant
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https://ecf.dcd.uscourts.gov/doc1/04505003328?caseid=163296&de_seq_num=176&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003329?caseid=163296&de_seq_num=176&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003330?caseid=163296&de_seq_num=176&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003331?caseid=163296&de_seq_num=176&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04505003348?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003349?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003350?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003351?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003352?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003353?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003354?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04515003355?caseid=163296&de_seq_num=178&hdr=1&pdf_header=1&pdf_toggle_possible=1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES
UNION and AMERICAN CIVIL
LIBERTIES UNION FOUNDATION

Plaintiffs,

Civil Action No. 13-01870
(JEB)

V.

CENTRAL INTELLIGENCE AGENCY,

Defendant.

o o/ o/ o/ o/ o/ o/ o/ o/ 7\

DECLARATION OF NEAL HIGGINS
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS
CENTRAL INTELLIGENCE AGENCY

I, NEAL HIGGINS, hereby declare and state:

1. I am the Director of the Office of Congressional
Affairs (“OCA”) at the Central Intelligence Agency (““CIA or
“Agency”). | joined the CIA in June 2013 from the Senate Select
Committee on Intelligence (““SSCI or “Committee”), where | served
as a senior advisor to Senators Bill Nelson and Martin Heinrich,
as regional monitor for the Persian Gulf, and as budget monitor
for the Federal Bureau of Investigation. Prior to joining the
SSCI1 staff, 1 served as Senator Nelson"s legislative director.
Earlier in my career | worked as a member of the trial team
prosecuting Slobodan Milosevic and as an associate at the law

firm of Sullivan & Cromwell LLP.
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2. As Director of OCA, 1 am the principal advisor to the
CIA Director on all matters concerning relations with the
Congress. My responsibilities include ensuring that the
Congress 1s kept fully and currently informed of the Agency’s
intelligence activities via timely briefings and notifications,
responding in a timely and complete fashion to congressional
taskings and inquiries, tracking and advising on legislation
that could affect the Agency, and educating CIA personnel about
their responsibility to keep the Congress fully and currently
informed. One of the congressional oversight committees with
which 1 regularly interact in this capacity iIs the Senate Select
Committee on Intelligence, which authored the document described
below.

3. Through the exercise of my official duties, | am
familiar with this civil action and the underlying Freedom of
Information Act (“FOIA”) requests. The purpose of this
declaration is to explain the basis of the Agency’s
determination that one of the documents at issue in this
litigation, the version of a report! authored by the SSCI
concerning the CIA”s former detention and interrogation program
(“*SSCI1 Report” or “Report”) that the Committee has shared with

CIA, 1s a congressional record that is not subject to the FOIA.

1 Although the SSCI “adopted” a version of the Report and shared it with CIA,
the Agency’s understanding is that the SSCI may make additional edits to the
document; thus the version shared with CIA may not represent the final text
of the Report if and when it is officially released by the Committee.
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The statements In this declaration are based on my personal
knowledge and information made available to me in my official
capacity. Specifically, these assertions are drawn from my own
interactions with the SSCI with respect to the disposition of
the Report, consultations with other CIA officials who were
responsible for working with the SSCI as it drafted and
disseminated the Report, a review of the relevant documentary
record, and other information made available to me In my
official capacity.
l. Plaintiffs” FOIA Request

4. By letter dated 14 February 2013, plaintiffs requested
“disclosure of the recently adopted report of the Senate Select
Committee on Intelligence relating to the CIA’s post-9/11
program of rendition, detention, and interrogation.” A true and
correct copy of this letter is attached hereto as Exhibit A.

5. The Agency responded by letter dated 22 February 2013
and advised plaintiffs that the requested report was a
“Congressionally generated and controlled document that is not
subject to the FOIA’s access provisions” and, accordingly, the
CIA informed plaintiffs that it could not accept the request. A
true and correct copy of this letter i1s attached hereto as

Exhibit B. This lawsuit followed.?

2 Plaintiffs have submitted two other FOIA requests seeking additional
documents related to the subject matter of the instant request. The CIA’s
responses to these FOIA requests will be briefed separately.
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I1. Creation of the SSCI Report

6. From the beginning of its interactions with the CIA
with respect to the Report, the SSCI demonstrated that it
intended for the Report to remain a congressional record that
would not be subject to the provisions of the FOIA. In its
congressional oversight role, the SSCI advised the CIA in March
2009 that i1t planned to conduct a review of the CIA”s former
detention and interrogation program. At the outset, the
Committee requested access to broad categories of CIA documents
related to how the program was created, operated, and
maintained, which would form the basis of i1ts review. Due to
the volume and the highly sensitive and compartmented nature of
the information at issue, the CIA determined that in order to
properly safeguard classified equities, the SSCI’s review of
Agency records would need to take place at CIA facilities.

7. Following discussions with the Committee, the CIA and
SSCI1 reached an inter-branch accommodation that respected both
the President’s constitutional authorities over classified
information and the Congress’s constitutional authority to
conduct oversight of the Executive. Under this accommodation,
the CIA established a secure electronic reading room at an
Agency facility where designated SSCI personnel could review
these highly classified materials. In addition, the CIA created

a segregated network share drive at this facility that allowed
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Members of the Committee and staffers to prepare and store their
work product, including draft versions of the SSCI Report, in a
secure environment.

8. One key principle necessary to this inter-branch
accommodation, and a condition upon which SSCI insisted, was
that the materials created by SSCI personnel on this segregated
shared drive would not become “agency records” even though this
work product was being created and stored on a CIA computer
system. Specifically, in a 2 June 2009 letter from the SSCI
Chairman and Vice Chairman to the CIA Director, the Committee
expressly stated that the SSCI’s work product, including “draft
and final recommendations, reports or other materials generated
by Committee staff or Members, are the property of the
Committee” and “remain congressional records in their entirety.”’
The SSCI further provided that the “disposition and control over
these records, even after the completion of the Committee’s
review, lies exclusively with the Committee.” As such, the
Committee stated that “these records are not CIA records under

the Freedom of Information Act or any other law” and that “[t]he

CIA may not integrate these records into its records filing

3 The other portions of this letter reflect confidential negotiations between
the SSCI and CIA over other, unrelated conditions pertaining to the SSCI’s
review, and therefore this confidential correspondence, which is itself a
congressional record, is not attached to this declaration. The quoted
provisions in this paragraph are true and accurate quotations from the
letter, and are being included in this declaration after consultation with
the SSCI1 staff.
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systems, and may not disseminate or copy them, or use them for
any purpose without prior written authorization from the
Committee.” Finally, the SSClI requested that in response to a
FOIA request seeking these records, the CIA should “respond to
the request or demand based upon the understanding that these
are congressional, not CIA, records.”

9. Based on this inter-branch accommodation, SSCI
personnel used the segregated shared drive to draft the document
that is the subject of this litigation. As sections of the
report reached a certain stage, the SSCI worked with the CIA
information technology and security personnel to transfer these
drafts from the segregated shared drive to the SSCI’s secure
facilities at the U.S. Capitol complex so that the Committee
could complete the drafting process In its workspaces.
Presumably, the SSCI made additional changes to these draft
sections following the transfers. Thus, i1t iIs the Agency’s
understanding that the adopted version of the Report that SSCI
subsequently provided to the Agency does not reside on the
segregated shared drive described in the preceding paragraph.
Nonetheless, the restrictions governing the information on that
shared drive have informed how the CIA has treated all versions
of the SSCI1’s work product in the Agency’s possession, including

the version of the Report adopted by the SSCI and shared with
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the CIA, and the SSCI has provided no indication that the Agency
should treat the Report in a different manner.
I11. Transmission of the SSCI Report to the CIA

10. On 14 December 2012, the SSCI Chairman informed the
President, Acting CIA Director, and other senior Executive
Branch officials that the Committee had completed its review of
the CIA program and stated that the Committee planned to provide
a copy of the approved Report for their review. A true and
correct copy of this letter is attached hereto as Exhibit C.
Additionally, the SSCI Chairman stated that she planned to send
copies of the report to appropriate Executive Branch agencies
for their review and response. After considering any “suggested
edits or comments” from these agencies, the SSCI Chairman
advised that she “intend[ed] to present the report with any
accepted changes again to the Committee to consider how to
handle any public release of the report, in full or otherwise.”

11. After receiving this letter, the CIA”s Office of
Congressional Affairs reached out to Committee staff iIn order to
secure the approvals necessary for Agency personnel to gain
access to the SSCI Report. By email dated 13 December 2012, the
SSC1 Staff Director advised the then-Director of OCA and
personnel from other federal agencies involved iIn the review
that, upon the explicit instruction of the SSCI Chairman, the

Committee would only provide the copies of the Report to
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specific individuals i1dentified In advance to the Chairman by
the agencies. A true and correct copy of this email (with
appropriate redactions) is attached hereto as Exhibit D. Soon
thereafter, the CIA provided the Committee with a list of Agency
officers who would review the SSCI Report on behalf of the CIA.
The Committee approved access for these individuals for the
limited purpose of providing edits and comments in response to
the Report.

12. The Report that the Agency received is marked TOP
SECRET, with additional access restrictions noted based on the
sensitive compartmented information contained therein. The CIA
subsequently conducted a thorough review of the Report and
drafted a lengthy response, a process that necessitated
increasing the number of officers who had access to the Report
or portions of the Report. However, access to the document has
remained confined to authorized CIA personnel with the requisite
security clearances and a need-to-know, and for the limited
purpose of assisting the Agency in its interactions with the
Committee with respect to the Report and the Agency’s response.?
Additionally, the CIA has not integrated the SSCI Report into
the CIA files or records systems and has consistently treated it

as a congressional document rather than an agency record.

4 In addition, a small number of Agency personnel have reviewed portions of
the Report for limited purpose of assessing the proper classification of its
contents or responding to the present FOIA request.
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IV. The CIA”s Determination that the SSCI Report Is a
Congressional Record

13. As the foregoing demonstrates, the CIA understood from
the beginning, and the Committee has consistently made clear,
that the SSCI retained control over the Report. From the
outset, the SSCI indicated that the records it created on the
segregated shared drive during the course of its review,
including any reports resulting from its inquiry, were to be
considered congressional records that are not subject to the
dictates of the FOIA. This understanding was an important
element of the iInter-branch accommodation that was reached.

14. When the SSCI later provided the CIA with the copy of
the adopted Report, it did so for the sole purpose of allowing
the Agency to provide ‘“suggested edits or comments,” and the
Committee continued to exhibit 1ts intent to control the
document. Before providing the Report to the CIA for purposes
of CIA’s review and comment, the Committee required that the
Agency provide a list of personnel who would access the Report
for that limited purpose. Further, following its transmittal,
the CIA has not integrated the SSCI Report into the Agency’s
file systems, and 1t has relied upon it for the limited purpose
permitted by the SSCI.° As such, the Committee’s intent to
control the Report has been demonstrated throughout the

5> As noted above, a small number of CIA personnel have also reviewed portions
of the Report for limited purpose of assessing the proper classification of
its contents or responding to the present FOIA request.
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document’s existence, from its creation through i1ts transfer to
the CIA. In addition, the CIA understands that the SSCI may
revise the Report based on the comments it has received and
other factors, and therefore the version at issue In this
litigation may not be the Committee’s final product. Based on
all of these circumstances, the Agency does not believe that it
has any authority to publicly release this non-final version of
the Report without the express approval of the SSCI, further
demonstrating that it is not an agency record for the purposes
of FOIA.

15. Finally, it should be noted that although the Report
IS a congressional record that is under the control of the SSCI,
it contains information that was originated and classified by
the Executive Branch. As such, the Executive Branch does not
consider SSCI’s control over the document to extend to control
over the classification of the information therein. Rather, the
SSCI1 would be required to submit its Report for a
declassification review before i1t could publicly release the
Report. Once that declassification review was completed, the
SSCI1 would retain the sole authority to publicly release that
declassified version of the Report with the necessary
redactions. In contrast, even after redacting classified
information from the Report, the CIA would not be free to

disseminate or otherwise dispose of it without approval of the
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SSCI. Thus, notwithstanding the requirement for the Agency to
conduct a declassification review, the Report remains a

congressional record that is ultimately under the control of the

S5CI.

I declare under penalty of perjury that the foregoing is

true and correct.

Executed this 28th day of February 2014.

Neal Higgins -

Director, Offdce of Congressional
Affairs

Central Intelligence Agency

i B
JA 22



Case 1:13-cv-01870-JEB Document 28 Filed 06/06/14 Page 1 of 13

USCA Case #15-5183

Document #1583855

Filed: 11/16/2015 Page 26 of 171

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION
125 Broad Street
New York, NY 10004,

AMERICAN CIVIL LIBERTIES UNION
FOUNDATION

125 Broad Street

New York, NY 10004,

Plaintiffs,
V.

CENTRAL INTELLIGENCE AGENCY
Washington, D.C. 20505,

DEPARTMENT OF DEFENSE
1000 Defense Pentagon,
Washington, D.C. 20301,

DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue NW,
Washington, D.C. 20530,

DEPARTMENT OF STATE
2201 C Street NW,
Washington, D.C. 20520,

Defendants.

No. 1:13-cv-01870 (JEB)

SECOND AMENDED COMPLAINT FOR INJUNCTIVE RELIEF

1. This is a Freedom of Information Act lawsuit seeking the release from the Central

Intelligence Agency (“CIA”), the Department of Defense (“DOD”), the Department of Justice

(“DOJ”), and the Department of State (“DOS”) of a Senate Select Committee on Intelligence

(“SSCI”) investigative report detailing the CIA’s now-discontinued program of rendition,

detention, torture, and other abuse of detainees. Plaintiffs also seek from the CIA two additional
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reports: (i) the CIA’s report in response to the SSCI, in which the agency defends its unlawful
practices; and (ii) a report commissioned by former CIA Director Leon Panetta, which is
reportedly consistent with the SSCI investigative report findings, but contradicts the CIA’s
response to the SSCI.

2. In the years after September 11, 2001, under a program developed and authorized
by officials at the highest levels of government, the CIA systematically captured, detained, and
tortured suspected terrorists, including in a network of secret overseas prisons known as “black
sites.” That program was halted by President George W. Bush in 2008, and in 2009, President
Barack Obama ordered the black sites closed.

3. Because of the continuing and extraordinary public interest in and controversy
surrounding the CIA’s rendition, torture, and secret detention program, the SSCI conducted a
comprehensive review of the CIA’s post-9/11 conduct—examining millions of pages of
government documents in the process. At the end of 2012, the SSCI completed a 6,000-page
investigative report, Study of the CIA’s Detention and Interrogation Program (“SSCI Report™),
documenting its findings and conclusions. The Chairman of the SSCI, Senator Dianne Feinstein,
said upon the Committee’s adoption of the report, “I am confident the CIA will emerge a better
and more able organization as a result of the committee’s work. I also believe this report will
settle the debate once and for all over whether our nation should ever employ coercive
interrogation techniques such as those detailed in this report.”

4. The SSCI sent a copy of the SSCI Report to Executive Branch agencies, including
the CIA, and the CIA eventually issued its own report in response (“CIA Report”). The CIA’s

response is reportedly a detailed defense of its detention, torture, and abuse of detainees.
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5. During a SSCI hearing on December 17, 2013, Senator Mark Udall disclosed the
existence of a separate CIA report, commissioned by former CIA Director Panetta, concerning
the CIA’s detention and torture program (“Panetta Report”). According to Senator Udall, the
findings of this report appear to be inconsistent with the CIA Report to the SSCI.

6. Upon information and belief, in 2014, after the SSCI reviewed the comments by
Executive Branch agencies concerning the SSCI Report, the SSCI made changes to it and
adopted an updated version of the Study of the CIA’s Detention and Interrogation Program
(“Updated SSCI Report™). The SSCI subsequently transferred portions of the Updated SSCI
Report to Executive Branch agencies, including Defendants. According to the Chairman of the
SSCI, the SSCI planned to disseminate the entire Updated SSCI Report to Executive Branch
agencies, including Defendants, and it asked that the Executive Branch declassify portions of the
report.

7. On May 7, 2014, Plaintiffs submitted a FOIA request to the CIA, DOD, DOJ, and
DOS, seeking the Updated SSCI Report. None of the agencies have released the report in
response.

8. On June 28, 2013 and December 19, 2013, Plaintiffs American Civil Liberties
Union and American Civil Liberties Union Foundation (together, “ACLU”) submitted two
separate Freedom of Information Act (“FOIA”) requests to the CIA seeking, respectively, the
CIA Report and the Panetta Report. The CIA has not released either of these reports in response.

9. Plaintiffs now file suit under FOIA, 5 U.S.C. 8 552, for injunctive and other
appropriate relief, seeking the immediate processing and release of the Updated SSCI Report, the

CIA Report, and the Panetta Report.
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10. There is immense public interest in the disclosure of these three reports. For much
of the last decade, the legality and wisdom of the CIA’s practices, as well as the resulting harm
to individuals’ human rights and our nation’s values and national security, have been matters of
intense and ongoing debate. A fair public debate of these issues must be informed by the
Updated SSCI Report, the CIA’s defense of its program, and the Panetta Report.

Jurisdiction and Venue

11.  This Court has both subject matter jurisdiction over the FOIA claims and personal
jurisdiction over the parties pursuant to 5 U.S.C. § 552(a)(4)(B) and (a)(6)(E)(iii). This Court
also has jurisdiction over this action pursuant to 28 U.S.C. 8§ 1331 and 5 U.S.C. 88§ 701-706.
Venue lies in this district under 5 U.S.C. 8 552(a)(4)(B).

Parties

12. Plaintiff American Civil Liberties Union is a nationwide, non-profit, nonpartisan
26 U.S.C. 8 501(c)(4) organization with more than 500,000 members dedicated to the
constitutional principles of liberty and equality. The ACLU is committed to ensuring that the
American government complies with the Constitution and laws, including its international legal
obligations, in matters that affect civil liberties and human rights. The ACLU is also committed
to principles of transparency and accountability in government, and seeks to ensure that the
American public is informed about the conduct of its government in matters that affect civil
liberties and human rights.

13. Plaintiff American Civil Liberties Union Foundation is a separate 26 U.S.C. §
501(c)(3) organization that educates the public about civil liberties and employs lawyers who

provide legal representation free of charge in cases involving civil liberties.
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14. Defendant CIA is a department of the Executive Branch of the United States
government and is an agency within the meaning of 5 U.S.C. § 552(f)(1).

15. Defendant DOD is a department of the Executive Branch of the United States
government and is an agency within the meaning of 5 U.S.C. § 552(f)(1).

16. Defendant DOJ is a department of the Executive Branch of the United States
government and is an agency within the meaning of 5 U.S.C. § 552(f)(1).

17. Defendant DOS is a department of the Executive Branch of the United States
government and is an agency within the meaning of 5 U.S.C. § 552(f)(1).

Factual Background

18. In 2009, the SSCI initiated a comprehensive review of the CIA’s post-9/11 regime
of rendition, secret detention, torture, and other cruel, inhuman, and degrading treatment of
detainees.

19.  On December 13, 2012, the SSCI approved the SSCI Report, which details the
findings of the Committee’s multi-year investigation, and which cost $40 million to produce.
Spanning more than 6,000 pages with 35,000 footnotes, the SSCI Report resulted from the
Committee’s review of millions of pages of government records documenting the CIA’s
treatment of detainees.

20.  OnJune 26, 2013, news media revealed that the CIA had completed a report
challenging the SSCI Report’s investigative methods and findings. The CIA Report has been
described as the most detailed defense that the CIA has assembled of its rendition, torture, and
secret detention program to date. See, e.g., Greg Miller & Julie Tate, CIA Report Refutes Senate
Panel’s Criticism of Agency’s Harsh Interrogation Methods, Wash. Post., June 26, 2013,

http://wapo.st/17Dtquw.
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21. On December 17, 2013, during a confirmation hearing for CIA General Counsel
nominee Caroline Diane Krass, Senator Udall revealed the existence of a separate report by the
CIA, commissioned by former CIA Director Panetta, that concerns the agency’s detention and
torture program. According to Senator Udall, the Panetta Report “is consistent with the
Intelligence committee’s report, but amazingly it conflicts with the official CIA response” to the
SSCI Report. Press Release, Sen. Udall, Udall Presses CIA Nominee on Brutal Detention,
Interrogation Program, Alleged Discrepancies Between Official, Internal Agency Accounts (Dec.
17, 2013), http://1.usa.gov/1kWoamC; see also Letter from Sen. Udall to President Obama (Mar.
4, 2014), http://bit.ly/1jSzY8h (describing discrepancies between the CIA Report and Panetta
Report).

22.  After the SSCI reviewed comments by Executive Branch agencies and minority
views of Committee Republicans, the SSCI adopted the Updated SSCI Report. Senator Feinstein
stated that the Updated SSCI Report “exposes brutality that stands in stark contrast to our values
as a nation. It chronicles a stain on our history that must never again be allowed to happen.” See
Press Release, Sen. Feinstein, Intelligence Committee Votes to Declassify Portions of CIA Study
(Apr. 3, 2014), http://1.usa.gov/1hlY Okt.

23. In addition to chronicling the CIA’s detention and torture of detainees, the
Updated SSCI Report “raises serious concerns about the CIA’s management” of its detention and
torture program. Press Release, Sens. Susan Collins and Angus King, Collins, King Announce
Support for Declassification of Intelligence Committee Report on CIA Detention and
Interrogation Program (Apr. 2, 2014), http://1.usa.gov/1kws9vl. Specifically, the Updated SSCI

Report “concludes that the spy agency repeatedly misled Congress, the White House and the
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public about the benefits” of the CIA’s torture program. David S. Joachim, Senate Panel Votes to
Reveal Report on C.I.A. Interrogations, N.Y. Times, Apr. 3, 2014, http://nyti.ms/1leejlaR.

24.  On April 3, 2014, the SSCI voted to send the “Findings and Conclusions” and
“Executive Summary” of the Updated SSCI Report to the Executive Branch for declassification
review. In her transmittal letter to President Obama, Senator Feinstein also stated: “I encourage
and approve the dissemination of the updated report to all relevant Executive Branch agencies,
especially those who were provided with access to the previous version. This is the most
comprehensive accounting of the CIA’s Detention and Interrogation Program, and | believe it
should be viewed within the U.S. Government as the authoritative report on the CIA’s actions.”
See Letter from Sen. Feinstein to President Obama (Apr. 3, 2014), http://bit.ly/OKXyvw.

25. Disclosure of the Updated SSCI Report, the CIA Report, and the Panetta Report is
critical to a full and fair public debate about the CIA’s torture program. These reports are a
crucial part of the historical record on the United States’ abusive interrogation practices, as well
as current and future public discussion about the CIA’s treatment of detainees during the
administration of President George W. Bush.

Plaintiffs’ FOIA Request for the CIA Report

26.  OnJune 28, 2013, the ACLU submitted a FOIA request (“Request 1) seeking
disclosure of the CIA Report, which was produced in response to the SSCI Report.

217. Plaintiffs sought expedited processing of Request | on the grounds that there is a
“compelling need” for the CIA Report because the information requested is urgently needed by
an organization primarily engaged in disseminating information in order to inform the public
about actual or alleged federal government activity. See 5 U.S.C. 8 552(a)(6)(E)(v)(Il); see also

32 C.F.R. § 1900.34(c)(2).
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28. Plaintiffs sought a waiver of search, review, and reproduction fees on the grounds
that disclosure of the CIA Report is “in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of the government,” and
disclosure is “not primarily in the commercial interest of the requester.” See 5 U.S.C. §
552(a)(4)(A)(iii); see also 32 C.F.R. § 1900.13(b)(2).

29. Plaintiffs also sought a waiver of search and review fees on the grounds that the
ACLU qualifies as a “representative of the news media” and that the CIA Report is not sought
for commercial use. See 5 U.S.C. 8 552(a)(4)(A)(ii); see also 32 C.F.R. § 1900.13(i)(2).

30. By letter dated July 11, 2013, the CIA acknowledged receipt of and denied
Request I, erroneously mistaking Request | (for the CIA Report) as identical to a prior request
for the SSCI Report:

A search of our database indicates that your organization had
previously requested information on the same subject on 13 February
2013, which we assigned the reference number F-2013-00829. Our
records further show that we responded to this request on 22 February
2013. A copy of our response is enclosed.

31.  On September 6, 2013, an ACLU attorney spoke with a representative from the
CIA who confirmed that the CIA’s response of July 11 did not address Request | for the CIA
Report. The representative stated that the CIA would re-open Request | and respond as
appropriate.

32. In a letter to the CIA dated September 9, 2013, the ACLU memorialized that
telephone discussion, further clarifying Request I.

33. By letter dated September 25, 2013, CIA Information and Privacy Coordinator

Meeks informed the ACLU that Request | was “initially interpreted as seeking a copy of the
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SSCI report.” The CIA assigned a reference number to Request | and stated that its officers
would review the request.

34. By letter dated October 31, 2013, the CIA informed the ACLU that “[t]o the
extent your request seeks information that is subject to the FOIA, we accept your request, and we
will process it in accordance with the FOIA . . .. We will search for records up to and including
the date the Agency starts its search.” The CIA also agreed to waive the fees for Request I.

35. The CIA has neither released the CIA Report nor explained its failure to do so.

36. The twenty-day statutory period for the CIA to make a determination with respect
to Request I has elapsed with no determination. See 5 U.S.C. § 552(a)(6).

Plaintiffs’ FOIA Request for the Panetta Report

37.  On December 19, 2013, the ACLU submitted a FOIA request (“Request 11”") to
the CIA seeking disclosure of the Panetta Report.

38. Plaintiffs sought expedited processing of Request 11 on the grounds that there is a
“compelling need” for the Panetta Report because the information requested is urgently needed
by an organization primarily engaged in disseminating information in order to inform the public
about actual or alleged federal government activity. See 5 U.S.C. 8 552(a)(6)(E)(v)(Il); see also
32 C.F.R. § 1900.34(c)(2).

39. Plaintiffs sought a waiver of search, review, and reproduction fees on the grounds
that disclosure of the Panetta Report is “in the public interest because it is likely to contribute
significantly to public understanding of the operations or activities of the government,” and
disclosure is “not primarily in the commercial interest of the requester.” See 5 U.S.C. §

552(a)(4)(A)(iii); see also 32 C.F.R. § 1900.13(b)(2).
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40. Plaintiffs also sought a waiver of search and review fees on the grounds that the
ACLU qualifies as a “representative of the news media” and that the Panetta Report is not sought
for commercial use. See 5 U.S.C. 8 552(a)(4)(A)(ii); see also 32 C.F.R. § 1900.13(i)(2).

41. By letter dated December 24, 2013, the CIA informed the ACLU that “[t]o the
extent your request seeks information that is subject to the FOIA, we accept your request, and we
will process it in accordance with the FOIA . . .. We will search for records up to and including
the date the Agency starts its search.” The CIA also assigned a reference number to Request I,
denied the ACLU’s request for expedited processing, and agreed to waive the fees for the
request.

42. The CIA has neither released the Panetta Report nor explained its failure to do so.

43. The twenty-day statutory period for the CIA to make a determination with respect
to Request Il has elapsed with no determination. See 5 U.S.C. § 552(a)(6).

Plaintiffs’ FOIA Requests for the Updated SSCI Report

44.  On May 7, 2014, Plaintiffs submitted identical FOIA requests (“Request 1117)
(collectively, with Requests | and 11, “the Requests”) to the CIA, DOD, DQOJ, and DOS, seeking
disclosure of the Updated SSCI Report.

45, Plaintiffs sought expedited processing of Request 111 on the grounds that there is a
“compelling need” for the Updated SSCI Report because the information requested is urgently
needed by an organization primarily engaged in disseminating information in order to inform the
public about actual or alleged federal government activity. See 5 U.S.C. § 552(a)(6)(E)(v)(Il) and
Defendants’ corresponding regulations.

46. Plaintiffs sought a waiver of search, review, and reproduction fees on the grounds

that disclosure of the Updated SSCI Report is “in the public interest because it is likely to

10
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contribute significantly to public understanding of the operations or activities of the
government,” and disclosure is “not primarily in the commercial interest of the requester.” See 5
U.S.C. § 552(a)(4)(A)(iii) and Defendants’ corresponding regulations.

47. Plaintiffs also sought a waiver of search and review fees on the grounds that the
ACLU qualifies as a “representative of the news media” and that the Updated SSCI Report is not
sought for commercial use. See 5 U.S.C. 8§ 552(a)(4)(A)(ii) and Defendants’ corresponding
regulations.

48. By letter dated May 9, 2014, the CIA acknowledged receipt of Request I11. The
CIA also denied the ACLU’s request for expedited processing.

49. By letter dated May 16, 2014, the DOD informed the ACLU that it would be
unable to respond to Request 111 within twenty days. The DOD also denied the ACLU’s requests
for expedited processing and a fee waiver. In a second letter, dated May 28, 2014, the DOD
stated that “the Central Intelligence Agency (CIA) is the agency best suited to respond to your
request. . . . That agency will respond to you directly if it has not done so already.”

50. By e-mail dated May 22, 2014, the DOJ informed the ACLU that it had
“determined that the Central Intelligence Agency (CIA) is the agency best suited to respond to
your request. . . . That agency will respond to you directly if it has not done so already.”

51.  The DOS has not responded to Request I1I.

52.  The twenty-day statutory period for Defendants to make a determination with
respect to Request 111 has elapsed.

Causes of Action
53. Defendants’ failure to make a reasonable effort to search for the records sought by

the Requests violates FOIA, 5 U.S.C. § 552(a)(3), and Defendants’ corresponding regulations.
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54. Defendants’ failure to promptly make available the records sought by the
Requests violates FOIA, 5 U.S.C. § 552(a)(6)(A), and Defendants’ corresponding regulations.

55. Defendants’ failure to (i) grant Plaintiffs’ request for expedited processing as to
the Requests; and (ii) process the Requests, violates FOIA, 5 U.S.C. § 552(a)(6)(E), and
Defendants’ corresponding regulations.

56. The failure of Defendants CIA, DOJ, and DOS to grant Plaintiffs’ request for a
waiver of search, review, and duplication fees as to Request 111 violates FOIA, 5 U.S.C. §
552(a)(4), and Defendants’ corresponding regulations.

57. The failure of Defendants CIA, DOJ, and DOS to grant Plaintiffs’ request for a
limitation of fees as to Request 111 violates FOIA, 5 U.S.C. § 552(a)(4), and Defendants’
corresponding regulations.

Requested Relief
WHEREFORE, Plaintiffs respectfully request that this Court:
A. Order Defendants to immediately process and release all records responsive to the
Requests;
B. Enjoin the CIA, DOJ, and DOS from charging Plaintiffs search, review, or
duplication fees for the processing of Request IlI;
C. Award Plaintiffs their costs and reasonable attorneys’ fees incurred in this action; and

D. Grant such other relief as the Court may deem just and proper.

12
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Respectfully submitted,

/s/ Hina Shamsi

Hina Shamsi (D.C. Bar No. M10071)

Alex Abdo (pro hac vice)

Ashley Gorski (pro hac vice)

American Civil Liberties Union Foundation
125 Broad Street, 18th Floor

New York, NY 10004

Phone: (212) 284-7321

Fax: (212) 549-2654

hshamsi@aclu.org

Arthur B. Spitzer (D.C. Bar No. 235960)
American Civil Liberties Union

of the Nation’s Capital
4301 Connecticut Ave. NW, Suite 434
Washington, D.C. 20008
Phone: (202) 457-0800
Fax: (202) 457-0805
artspitzer@aclu-nca.org

Counsel for Plaintiffs

Dated: June 5, 2014
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PROCEEDINGS

THE DEPUTY CLERK: Your Honor, calling Civil Action
Number 13-1324, Jason Leopold versus the Department of
Justice, et al.; Case Number 13-1870, the American Civil
Liberties Union, et al., v. The Central Intelligence Agency,
et al.; Case Number 14-48, Jason Leopold versus the Central
Intelligence Agency; and 14-1056, Jason Leopold, et al. v.
the Central Intelligence Agency.

Counsel, will you please approach the podium and
identify yourselves for the record.

MR. LIGHT: Good morning, Your Honor, Jeffrey Light
on behalf of the plaintiff, Jason Leopold.

THE COURT: Good morning.

MS. SHAMSI: Good morning, Your Honor. Hina Shamsi
and Arthur Spitzer on behalf of the American Civil Liberties
Union.

THE COURT: Okay. Good morning to you folks.

MS. MEI: Good morning, Your Honor. Vesper Mei and
Elizabeth Shapiro from the Department of Justice on behalf of
all of the defendants.

THE COURT: Okay. Good morning to you ladies.

All right. So, I know there's been a motion to
extend the time. And, Ms. Mei, why don't you elaborate on
that.

MS. MEI: Your Honor, as you are aware, we
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originally requested a one month extension until September
29th, which we did move for. The committee then requested an
additional extension and didn't provide a date by which we
should move until. So, therefore, we did move until October
29th to give ourselves an extra month.

We can't predict exactly when the discussions of
declassification will be completed. Obviously, that's not
completely in our control, but we have learned, and we don't
anticipate further extensions beyond October 29th. So we are
actually at this time prepared to set a briefing schedule,
assuming that everything will be released by the 29th.

THE COURT: Okay.

Ms. Shamsi, your position on that?

MS. SHAMSI: Your Honor, we had agreed to a one week
extension, and I felt we couldn't agree to more without
additional information about the status of negotiations, when
processing would be completed, and we weren't able to get
that information.

We also have a concern, as I had expressed to you
during the last status conference, Your Honor, about whether
or not the agencies did, in fact, possess the full updated
SSCI report which is the subject of one of our FOIA requests
and the second amended complaint. And we had asked the
Department of Justice to let us know whether, in fact,

agencies did possess those reports. We asked in June of this
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summer and were told that, although it wasn't definitive, it
wasn't definitive whether, in fact, the agencies possessed
any updated version.

We asked again in July, August and then in
September. And in July, August and September, were told
that, in fact, no agencies possessed a full report and that
was based on agency's representations to the Department of
Justice. That representation was in addition, Your Honor,
made to you on September 4th.

We, as I had mentioned to you when we last met, Your
Honor, I just didn't think that that was plausible given
Senator Feinstein's letter to the executive branch in April,
intending the executive branch to —-- intending for the
dissemination of the full report and for lessons to be
learned from that report.

We also didn't think it was plausible because the
full report is 6,000 pages long, and as a matter of common
sense, Your Honor, it just seems that CIA and other agencies
who are weighing in on the redaction of the summary would
want to have the full report.

And we then also came to learn through our
Washington legislative office that subsequent to the
September 4th hearing before this Court, and the
representations that were made, Senate staff directly urged

DOJ to, in fact, research two things: Whether the agencies
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did have the full updated report; and two, what remaining
time was needed to complete the negotiations and release the
executive summary.

Just this morning, Your Honor, I understand from the
Department of Justice that the Central Intelligence Agency
does have the full report. 1I'll obviously let them speak for
themselves, but there's no explanation about when it received
the full report and why over the course of the summer we, and
then you, were told that it didn't have it.

We think this is fairly serious, Your Honor, because
in order for FOIA to function, the litigants and the courts
have to have faith that everyone is acting in good faith.

So therefore, Your Honor, I would ask for a couple
of things. One, renew my request for a declaration from the
agencies, including the CIA, about when they received the
full updated report. And when representations were made to
the Department of Justice to us and to the Court about
agencies not having it and why those representations were
made.

We think that's important because, Your Honor,
depending on the timing, obviously there's an issue of the
representations that were made, but also we could have been
moving forward in this case. A matter that is of tremendous
public significance about a Congressional investigation of

historic importance.
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And then, Your Honor, at a minimum, we would ask you
to exercise your discretion and ensure that regardless of
when the agency received the full report, we are not required
to file an additional FOIA request, an additional amended
complaint so that we can proceed expeditiously on the actual
substantive issues that should be before the Court.

THE COURT: Okay. Thank you.

Ms. Mei, do you want to respond?

MS. METI: Your Honor, I just want to correct one
thing, which is that none of the other defendant agencies
have yet received the full updated report. The CIA has. And
after the last status conference, we asked that CIA check for
the full report again, and they discovered that they did have
it. And there was a miscommunication apparently within the
agency as to what they were looking for. In fact, we have
learned that the report was conveyed on disk, which may
explain some of how 6,000 pages may have —-— they didn't
realize that they had it.

With respect to the declaration from the agencies,
we don't think it's necessary. There was a miscommunication,
and for the merits of the case and for the agency record
issue, it doesn't matter when the report was found.

THE COURT: All right. And how about the second
issue about filing an additional amended complaint or an
additional FOIA request?
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MS. MEI: I think we're prepared to move forward on
a briefing schedule and on the agency record issue without
requiring them to file a new FOIA request.

THE COURT: Okay. All right. So, what do you —-
all right. So, Mr. Light, do you want to be heard on any of
these issues?

MR. LIGHT: Yes, Your Honor. I would echo the
ACLU's request as far as asking for a status update as to
where the negotiations are. And the most recent request for
extension of time, unlike the previous one, the Government
did not attach the letter from Senator Feinstein, which may
perhaps shed a little bit more detail on where we are.

FOIA doesn't include a provision that the Court
needs to wait on Senator Feinstein in order to be ready for
us to proceed forward. So we'd ask for a briefing schedule
to be set right away. And that any further request for
extension of time be looked upon with disfavor.

THE COURT: Okay. Well, what I'm going to do, I'm
not going to require a declaration. I think that, Ms.
Shamsi, that the representations you've now heard on the
record as opposed to just in private conversations with you
are sufficient to give the Government's account. And given
that T will also hold them to their agreement that you do not
need to file an additional amended complaint or an additional
FOIA request.
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So let's set —— let's set briefing schedules then
based off of the October 29th date. $So, Ms. Mei, do you have
a proposed schedule?

MS. MEI: We do, Your Honor. We could file a
motion —-— or opening briefs on summary Jjudgment by December
12th.

THE COURT: Okay. And -- all right. Then
Ms. Shamsi? I'm sorry, one second. So are you anticipating
filing separate ones in the three cases or one brief in the
consolidated? And again, they're different, somewhat
different requests.

MS. MEI: I think we will file separate briefs in
the three cases.

THE COURT: Okay. All right.

So, Ms. Shamsi.

MS. SHAMSI: Your Honor, if I may, just on the
question about the declaration if you —-- just a couple of
points very briefly, which is that, DOJ was providing
representations from the agency. We don't know whether
those —-- whether that was a miscommunication or a
misrepresentation. And, Your Honor, I don't think you have,
frankly, the record from the agency. And I'm not saying
anything with respect to DOJ. I am expressing concerns about
representations made to us and to the Court by the agencies

through the DOJ and whether there was a miscommunication or
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not. And that is solely the issue when we're talking about a
6,000 page report, whether on CD or not, that has gripped the
nation's newspapers and public debate. I do think it is very
serious, Your Honor, and I would very much ask you to
reconsider your decision not to require a declaration, so
that the record is clear so that we know whether it was a
miscommunication or something else so that we may respond to
that, and you may decide whether any further action needs to
be taken, Your Honor.

THE COURT: But how would that affect the merits of
the case, since —-- well, we've been holding it pending
declassification. So, if they had had it or not, if they'd
seen it or not seen it, how would that affect the merits?

MS. SHAMSI: Well, it would affect the posture and
the stance of the case, Your Honor, in this way, which is
that we've been seeking these reports since last year, since
2013. We've sought to move forward and to obtain
representations about the possession of the full report since
June of this year. And there is a fundamental importance in
FOIA that the public needs to have faith in the agencies
fulfilling their statutory obligations and doing so in good
faith themselves.

It would be important for us and the Court to know
whether or not each of the representations made on a monthly

basis over the course of the summer, that the full report was
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not in the possession of the agencies, that meant that we did
not move forward on briefing expeditiously the matter of
whether this is an agency record or not. And, therefore, the
public release of that record, that is significant. It was
not just a day, it was multiple months over ——

THE COURT: Well, but isn't that all —- and I
understand your point, but isn't it all mooted by the
declassification review?

MS. SHAMSI: ©No, Your Honor. Declassification
review are two separate things because under FOIA, there is
an independent obligation that this Court has to adjudicate
the merits of any basis for withholding, whether that's
agency record or exemptions themselves. The fact that we
have not been able to brief to you that you have not been
able to exercise your independent judgment, which is separate
from the declassification issue with respect to the executive
summary is, I think, significant.

THE COURT: Okay.

Ms. Mei, do you want to respond to that?

MS. MEI: Your Honor, I would just point out that
there is no pending FOIA request for the full updated SSCI
report at this time. We filed an answer saying that none of
the agencies had received the full updated version, and
there was an agreement by counsel that we would do our best

to check and see when the agencies received that full report.
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So, we were doing this not because of some legal
obligation. We were doing this because we had agreed
informally with counsel to do this. And the agreement was
that, you know, I would —-- we would check with the agency
contacts and they would see what they had. And obviously
there was a miscommunication. But again, that doesn't affect
the merits of the case.

THE COURT: Okay.

Ms. Shamsi, do you want to respond?

MS. SHAMSI: One final word, Your Honor. And that's
exactly the issue here, which is that we had asked for
certainty about whether or not that report had been provided
to the executive branch. We were told on a monthly basis
that it had not been received. And again, this is a case
that should not come as any surprise to any of the agencies
that we were seeking the full report.

We've been seeking the full report since last year.
If it turned out that the CIA had that report in July or
August or September when representations were made that the
CIA didn't have the report, then we do think that that is a
significant issue because it relates to the good faith of the
agency in compliance with statutory obligations.

THE COURT: All right. Just a second.

(There was a pause in the proceedings.)

THE COURT: Okay. Your request is certainly not an
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unreasonable one, but I think it's not required in this case
given the Government's representations. And so I am going to
move forward and set a briefing schedule on the documents as
they are. So, they say they want to file December 12th. How
long do you need?

MS. SHAMSI: We think that they should file in
November, Your Honor, because this is a motion, again,
there's now been in our view, we don't know how much delay
there's been as a result of when the agency received the
record or not. This is not an issue that is new to the
agency. They've previously briefed the issue of agency
record. We don't think --

THE COURT: Well, I think that this would be more
than that. I mean, Ms. Mei, this is your summary Jjudgment
briefing, which will relate to your search and exemptions and
everything, I trust. This isn't just a jurisdictional
question; right?

MS. MEI: Your Honor, for the full SSCI report, I
think it would be a jurisdictional question. For the other
parts of it, there would be obviously other arguments. But
yes, for the exemptions and the withholdings of the other
records.

MS. SHAMSI: So, Your Honor, we would urge a
November date. And as you've correctly pointed out, there is

a search issue here. And we might seek to renew the search
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issue with respect to the CIA as briefing goes forward.

THE COURT: All right. I'm going to say December
5th. But the problem is if I do 30 days, that's
Thanksgiving, and I think that's not terribly appropriate.

So, Ms. Shamsi, I'll give you whatever time you
want. I know you want to move things along, so if you want
your opposition to be more quickly filed, fine. I know we've
got the holidays, so whatever you want, I'll accept.

Mr. Light, while she's checking her calendar, what's
your position for a date?

MR. LIGHT: First, Your Honor, you said December 5th
for the Government; correct?

THE COURT: Right, yes, uh-huh.

MR. LIGHT: We would actually ask that they have
until December 8. December 5th is a Friday. And our concern
is that if their due date is on a Friday, they're going to
release it in the evening when the public is not going to be
paying attention to it. Let's give them until the 8th. I
think they'll be happy to take until that date.

THE COURT: For their brief?

MR. LIGHT: For their summary judgment brief, I'll
give them an extra three days.

THE COURT: Okay. The 5th is fine. So what would
you like for yours?

MR. LIGHT: From the 5th, we could have our
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opposition ready December 18th.

THE COURT: Ms. Shamsi, what -- again, I'll give you
what you want, depending on —-- meaning your schedule and the
holidays, I'm happy to work with.

MS. SHAMSI: Yes, Your Honor, and thank you.

Because it's not just the holidays, we actually have two
other major briefs due during that time. I think we would
appreciate getting until January 9th, if the Government files
on the 5th, or January 12th, if the Government files on the
8th.

THE COURT: Okay. January 9th is fine.

And, Mr. Light, you can file early if you want, but
I'll give you until the same date.

And then are you expecting to file an opposition and
a cross—-motion or just an opposition, Ms. Shamsi, if you
know?

MS. SHAMSI: Your Honor, I expect to file an
opposition and a cross-motion.

THE COURT: Okay. All right. So the Government's
reply and opposition, so then how is January 30th for your
reply and opposition?

MS. MEI: That will work.

THE COURT: All right. Then is February 14th good
for the plaintiffs for their rely, Mr. Light?

MR. LIGHT: I think February 14th is a Saturday.
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THE

what I meant.

MR.

THE

MR.

THE

Ms.

MS.

THE

COURT:

LIGHT:
COURT:
LIGHT:
COURT:
Shamsi,
SHAMST :

COURT:

I'm sorry, you're right.

That's fine.

Is that okay?

Yes.

Great.

does that work for you?

It does, Your Honor.

The 13th is

Okay, good. So I'll memorialize these.

And I'll also memorialize the order that the ACLU is not

required to file an additional amended complaint or the usual

FOIA request.

All

right.

cases, Ms. Shamsi?

MS.

THE

MR.

SHAMST:

COURT:

LIGHT:

just talking about,

No, Your Honor.

Mr. Light?

Any other issues then on these three

I wasn't clear. The dates that we were

the SSCI report and the Panetta report?

THE

COURT:

were those for all three cases or just

I have expected they were for all three

cases, 1s what I understood.

MR.

THE

MS.

MR.

MET:

LIGHT:

COURT:

LIGHT:

Okay.

Do you agree with that, Ms. Mei?

Yes, Your Honor.

Okay. The third case that relates to
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1 the alleged CIA spying on the Senate computers doesn't

2 involve the same kind of factual interconnection --

3 THE COURT: Are you talking about the 1056 case?

4 MR. LIGHT: Right.

5 THE COURT: We will do that afterwards.

6 MR. LIGHT: Oh, okay.

7 THE COURT: Yeah, I'm sorry. The ones I was talking
8 about today, this hearing is just your two 13-24, 1870 and

9 48.

10 MR. LIGHT: Oh, those three. I thought you meant my
11 three.

12 THE COURT: No.

13 MR. LIGHT: All right. I understand that.

14 THE COURT: Okay. Thank you.

15 Ms. Mei, anything else?

16 MS. MEI: No, Your Honor.

17 THE COURT: All right. Thank you, folks. I

18 appreciate your patience and your diligence on this. We'll
19 look for the briefing.
20 Okay. Now let's call the 14-1056 case. So ACLU
21 counsel are excused, thank you.
22 MS. SHAMST: Thank vyou.
23 THE COURT: 1I'll issue an order today memorializing
24 the schedule.
25 MS. SHAMSI: Thank you.
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(Court adjourned in the above-entitled matter

at 10:00 a.m.)

CERTIFICATE OF REPORTER
I, Lisa Walker Griffith, certify that the foregoing
is a correct transcript from the record of proceedings in the

above—-entitled matter.

Lisa Walker Griffith, RPR Date
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
ACLU and ACLU Foundation, )
)
Plaintiffs, )
)
V. ) Civil Action No. 13-1870

) (JEB)
)
CENTRAL INTELLIGENCE AGENCY, )
et al., )
)
Defendants. )
)

DECLARATION OF NEAL HIGGINS
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS
CENTRAL INTELLIGENCE AGENCY

I, NEAL HIGGINS, hereby declare and state:

1. I am the Director of the Office of Congressional
Affairs at the Central Intelligence Agency (“CIA” or “Agency”).
I joined the CIA in June 2013 after working for the Senate
Select Committee on Intelligence (“SSCI1” or “Committee”), where
I served as a senior advisor to Senators Bill Nelson and Martin
Heinrich, regional monitor for the Persian Gulf, and budget
monitor for the Federal Bureau of Investigation. Prior to
joining the SSCI staff, | served as Senator Nelson"s legislative
director. Earlier in my career | worked as a member of the
trial team prosecuting Slobodan Milosevic and as an associate

attorney at the law firm of Sullivan & Cromwell LLP.
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2. As Director of the Office of Congressional Affairs, |
am the principal advisor to the Director of the CIA on all
matters concerning relations with the Congress. My
responsibilities include ensuring that the Congress is kept
fully and currently informed of the Agency’s intelligence
activities via timely briefings and notifications, responding in
a timely and complete fashion to congressional taskings and
inquiries, tracking and advising on legislation that could
affect the Agency, and educating CIA personnel about their
responsibility to keep the Congress fully and currently
informed. One of the congressional oversight committees with
which 1 regularly iInteract in this capacity is the SSCI, which
authored the document described below.

3. Through the exercise of my official duties, | am
familiar with this civil action and the underlying Freedom of
Information Act (“FOIA”) request. The purpose of this
declaration is to explain my understanding of the creation and
history of the document at issue in this litigation: the current
version of the full 6,963-page report authored by the SSCI
concerning the CIA”s former detention and interrogation program
(the “Full Report”). To provide context, this declaration also
discusses the Executive Summary as well as the Findings and

Conclusions of the SSCI’s study (the “Executive Summary’).
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4. As 1 explain 1in more detail below, the SSCI *“‘approved”
drafts of the Executive Summary and Full Report (collectively,
the “Study””) in December 2012 and transmitted copies of both
documents to the Executive Branch for comment. After the CIA
submitted i1ts comments, the SSCI made changes and decided in
April 2014 to send an updated version of the Executive
Summary -- but not the Full Report — to the President for
declassification. The SSCI made additional changes to the
Executive Summary and Full Report during the declassification
process and publicly released a redacted, declassified version
of the Executive Summary in December 2014.

5. The statements iIn this declaration are based on my
personal knowledge and information made available to me in my
official capacity. Specifically, these assertions are drawn
from my own iInteractions with the SSCl, consultations with other
ClA officials, a review of the relevant documentary record, and
other information made available to me in my official capacity.
l. Plaintiffs” FOIA Request

6. By letter dated February 13, 2013, plaintiffs
requested “disclosure of the recently adopted report of the
Senate Select Committee on Intelligence relating to the CIA’s
post-9/11 program of rendition, detention, and interrogation.”
A true and correct copy of this letter i1s attached hereto as

Exhibit A.

JA 56



Case 1:13-cv-01870-JEB Document 39-1 Filed 01/21/15 Page 4 of 48
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 60 of 171

7. The Agency responded by letter dated February 22,
2013, and advised plaintiffs that the requested report was a
“Congressionally generated and controlled document that is not
subject to the FOIA’s access provisions” and, accordingly, the
CIA informed plaintiffs that i1t could not accept the request. A
true and correct copy of this letter i1s attached hereto as
Exhibit B. This lawsuit followed.

8. The SSCI continued to make changes to the Full Report
during the pendency of this lawsuit. The Agency now has at
least three different versions of the Full Report in its
possession: a December 2012 version, a Summer 2014 version, and
the final December 2014 version.

9. Plaintiffs submitted a new FOIA request on May 6, 2014
seeking “the updated version of the Senate Select Committee on
Intelligence’s Report.” A true and correct copy of this letter
is attached hereto as Exhibit C. The Agency has not issued a
substantive response to that request. The plaintiffs amended
their complaint on June 5, 2014, to seek the release of the
“Updated SSCI Report.” The Agency has interpreted this to refer
to the most current and final version of the Full Report — the
December 2014 version. 1 understand that the plaintiffs are no

longer seeking the Executive Summary.
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I1. Initial Drafting of SSCI Work Product

10. In its congressional oversight role, the SSCI advised
the CIA In March 2009 that it planned to conduct a review of the
CIA’s former detention and interrogation program. At the
outset, the SSCI requested access to broad categories of CIA
documents related to how the program was created, operated, and
maintained, which would form the basis of SSCI’s review. Due to
the volume and the highly sensitive and compartmented nature of
the classified information at issue, the CIA determined that in
order to properly safeguard classified equities, the SSCI’s
review of Agency records would need to take place at CIA
facilities.

11. Following discussions with the Committee, the CIA and
SSCI1 reached an inter-branch accommodation that respected both
the President’s constitutional authorities over classified
information and the Congress’s constitutional authority to
conduct oversight of the Executive Branch. Under this
accommodation, the CIA established a secure electronic reading
room at an Agency facility where designated SSCI personnel could
review these highly classified materials. In addition, the CIA
created a segregated network share drive at this facility that
allowed members of the Committee and staffers to prepare and
store their work product, including draft versions of the Full

Report, iIn a secure environment.
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12. One key principle necessary to this inter-branch
accommodation, and a condition upon which SSCI insisted, was
that the materials created by SSCI personnel on this segregated
shared drive would not become “agency records” even if those
documents were stored on a CIA computer system or at a CIA
facility. Specifically, in a June 2, 2009, letter from the SSCI
Chairman and Vice Chairman to the Director of the CIA, the
Committee expressly stated that the SSCI’s work product,
including “draft and final recommendations, reports or other

materials generated by Committee staff or Members,” are ‘““the
property of the Committee” and “remain congressional records iIn
their entirety.” The SSCI further explained that the
“disposition and control over these records, even after the
completion of the Committee’s review, lies exclusively with the
Committee.” As such, the Committee stated that “these records
are not CIA records under the Freedom of Information Act or any
other law” and that the CIA “may not integrate these records
into i1ts records filing systems, and may not disseminate or copy
them, or use them for any purpose without prior written
authorization from the Committee.” Finally, the SSCI requested
that in response to a FOIA request seeking these records, the
CIA should “respond to the request or demand based upon the

understanding that these are congressional, not CIA, records.”

The full passage reads as follows:
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Any documents generated on the [segregated shared
drive], as well as any other notes, documents, draft
and final recommendations, reports or other materials
generated by Committee staff or Members, are the
property of the Committee and will be kept at the
Reading Room [at an Agency facility] solely for secure
safekeeping and ease of reference. These documents
remain congressional records in their entirety and
disposition and control over these records, even after
the Committee’s review, lies exclusively with the
Committee. As such, these records are not CIA records
under the Freedom of Information Act or any other law.
The CIA may not integrate these records into its
records filing systems, and may not disseminate or
copy them, or use them for any purpose without
authorization of the Committee. The CIA will return
the records to the Committee immediately upon request
in a manner consistent with [security procedures
outlined elsewhere]. |If the CIA receives any request
or demand for access to these records from outside the
CIA under the Freedom of Information Act or any other
authority, the CIA will immediately notify the
Committee and will respond to the request or demand
based upon the understanding that these are
congressional, not CIA, records.

A true and correct copy of this letter is attached hereto
as Exhibit D.

13. Based on this inter-branch accommodation, SSCI
personnel used the segregated shared drive to draft the document
that i1s the subject of this litigation. As sections of their
work product reached a certain stage, the SSCI worked with the
CIA information technology and security personnel to transfer
these drafts from the segregated shared drive to the SSCI’s
secure fTacilities at the U.S. Capitol complex so that the SSCI

could complete the drafting process in its own workspace.
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14. CIA understands that the SSCI made changes to its work
product following the transfers. Thus, It is the Agency’s
understanding that the draft versions of the Full Report and
Executive Summary that SSCI approved In December 2012 do not
reside in the CIA facility described In the preceding paragraph.
Nonetheless, the restrictions governing the SSCI’s initial work
product have informed how the CIA has treated versions of the
SSCI”s work product In the Agency’s possession.

I11. SSCI°s Treatment of the Full Report

A. December 2012: Approval and Transmission of the
Initial Draft

15. On December 13, 2012, the SSCI decided in closed
session to “approve” a draft of the Study — both the Executive
Summary and the Full Report -- and transmit it to the Executive
Branch for review. The SSCI Staff Director notified the CIA and
other federal agencies of the decision by e-mail that evening.
He 1ndicated that his staff would transmit a “limited number of
hard copies” of the Study to the White House, the Office of the
Director of National Intelligence, the CIA, and the Department
of Justice for review. He also noted that his staff would
provide copies of the Study only to specific individuals
identified in advance to the Chairman. The Staff Director’s
e-mail indicates that these limitations on dissemination and

access were imposed pursuant to “the motion adopted by the
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Committee.” A true and correct copy of this e-mail (with
appropriate redactions) is attached hereto as Exhibit E.

16. Soon thereafter, the CIA provided the Committee with a
list of Agency officers who would review the Executive Summary
and Full Report on behalf of the CIA. The Committee approved
access for these individuals for the limited purpose of
providing comments in response to the Study. The CIA
subsequently conducted a thorough review of the Study and
drafted a lengthy response, a process that necessitated
increasing the number of officers who had access to the Full
Report or portions of the Full Report. However, access to that
version of the document remained confined to authorized CIA
personnel with the requisite security clearances and a need-to-
know, and for the limited purpose of assisting the Agency in its
interactions with the SSCI with respect to the Study and the
Agency’s response.?!

B. April 2014: SSCI’s Decision to Send the Executive
Summary to the President for Declassification

17. The SSCI revised the Executive Summary and Full Report
after considering the CIA”s comments. The SSCI then met in
closed session on April 3, 2014, to determine the proper

disposition of those documents. The Committee ultimately

! In addition, a small number of Agency personnel have reviewed

portions of the Full Report for the limited purpose of assessing
the proper classification of its contents or responding to FOIA
requests.

JA 62



Case 1:13-cv-01870-JEB Document 39-1 Filed 01/21/15 Page 10 of 48
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 66 of 171

decided to approve the updated versions and to send the
Executive Summary to the President for declassification and
eventual public release. My understanding is that the Committee
did not approve declassification or release of the Full Report.
18. Because the April 3, 2014, decision was made in closed
session, the exact text of the motion approved by the Committee
is not publicly available. But it is clear from the public
statements of SSCI members that the Committee did not decide to
declassify or release the Full Report. For example, the SSCI
Chairman noted in a press release announcing the April 3
decision that the Full Report would be “held for
declassification at a later time.” A true and correct copy of
the press release is attached hereto as Exhibit F. The Chailrman
later explained in her foreword to the Executive Summary that
she *“chose not to seek declassification of the full Committee
Study at this time” because “declassification of the more than
six thousand page report would have significantly delayed the
release of the Executive Summary.”?
C. December 2014: SSCI’s Release of the Executive Summary
19. The SSCI and the Executive Branch had many discussions

after April 2014 regarding the Executive Summary, and the SSCI

continued to edit the document in light of those discussions.

2 A copy of the Chairman’s foreword is available on the SSCI
website: www.intelligence.senate.gov/study2014_html.
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It 1s my understanding that the SSCI also made conforming
changes to the Full Report as it updated the Executive Summary.

20. When the SSCl and the Executive Branch concluded their
discussions, the Director of National Intelligence declassified
a partially redacted version of the Executive Summary. The SSCI
then publicly released the Executive Summary, along with
minority views and the additional views of various Committee
members, on December 9, 2014. To the best of my knowledge, that
was the last official action of the full Committee In connection
with i1ts study of the CIA’s detention and interrogation program.
IV. The CIA”s Treatment of the Full Report

21. In addition to the December 2012 draft, the SSCI
Chairman transmitted at least two updated versions of the Full
Report to the President and other agencies. The CIA received an
updated version in the summer of 2014 and another updated
version in December 2014. The December 2014 version 1is
considered the final version of the Full Report.

22. All three versions of the Full Report are marked TOP
SECRET, with additional access restrictions noted based on the
sensitive compartmented information contained in them. The Full
Report discusses intelligence operations, foreign relations, and
other classified matters at length and in great detail.

23. The Agency has used the Full Report only for limited

reference purposes. When the SSCI provided the CIA with a copy
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of the Full Report in December 2012, it did so for the sole
purpose of allowing the Agency to review the document and
provide comments. Indeed, the Committee placed express
restrictions on dissemination of the Full Report. The CIA
accordingly gave only a limited number of officers access to the
December 2012 version of the Full Report for the limited purpose
permitted by the SSCI: as a reference used when preparing the
CIA’'s response.

24. Access to the subsequent versions transmitted in the
summer of 2014 and December 2014 has been even more tightly
controlled by CIA, and their use by CIA has been limited to

reference purposes.

I declare under penalty of perjury that the foregoing is
true and correct.

Executed this 21st day of January 2015.

_ﬁféézz;%;zii;;/7 r

Neal nggf -

Director /0Office of Congressional
Affaifs

Central Intelligence Agency

12
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Exhibit A
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February 14, 2013

Information and Privacy Coordinator
Central Intelligence Agency
Washingion, D.C. 20505

Fax; 703.613.3007

To the Information and Privacy Coordinator:

o e The accompanying FOIA Reguest was submitted in hard-copy
UNIGN FOUNBATION format as an overnight parcel via USPS on February 13, 2013, Ar 11:07
e o R this morning, I received an electronic notice from the USPS that a delivery
U VR Ny IBE: LN had been attempted but failed at the above mailing address. A

T e vet 480 representative at the CIA's FOIA hotline informed me that a member of

L L O R o L

your team will soon pick up the parcel from the post office holding it. In
AL AN Bt the meantime, plcase accept this Fax version of the Reguest as a substitute,
P and begin processing immediately.

2
Zac Levine
American Civil Liberties Union
Foundation

125 Broad Street

18th Floor

New York, NY 10004

Tel: 212.284.7322

Fax: 212.549.2654

Email: zlevine@aclu,org

JA 67
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HATIONAL SECURITY
FROJECT

FOUNDATION

F L L W ivers
AMERICAN CIVIL LIBERTIES UNION

February 13, 2013

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

OSD/JS FOIA Requester Service Center
OfTice of Freedom of Information

1155 Defense Pentagon

Washington, DC 20301-1155

AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

o INAL AEEIE Office of Information Programs and Services, A/GIS/IPS/RL
Vit A s P P U.S. Department of Statc

o T Washington, D.C. 20522-8100

c:r:::::s :u.n‘nM::::umus Cannen L. Mallon, Chief of Staff

T i Office of Information Policy

e U.S. Department of Justice

FHE, 1 ¥E dRLETRE 1425 New York Avenue, N.W,, Suite 11050

Washington, D.C. 20530-000]

Re: Request Under Freedom of Information Act/
Expedited Processing Reguesied

To Whom It May Concern:

This letter constitutes a request (“Request”) pursuant to the
Freedom of Information Act (“FOIA™), 5 U.S.C. § 552 et seq., and various
relevant implementing regulations, see 32 C.F.R, § 1900 (Central
Intelligence Agency); 28 C.F.R. § 16,1 (Department of Justice); 32 C.F.R.
§ 286 (Department of Defense); and 22 C.F.R. § 171.10 ef seq.
(Department of State). The Request is submitted by the American Civil
Liberties Union and the American Civil Liberties Union Foundation
(together, the “ACLU" or the “Requesters™).'

! 'The American Civil Liberties Union is a non=profit, 26 U.S.C. § 501(c)(4)
membership organization that educates the public aboul the civil libertics implications of
pending and proposcd state and federal Jegisiation, provides unalysis of pending and
proposed legislation, dircctly lobbies legislators, and mobilizes its members 1o lobby their
legislators. The American Civil Libertics Union Foundation is a separate 26 U.S.C.

1
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Requesters seek the disclosure of the recently adopted report of the
Senate Select Committee on Intelligence relating to the CIA's post-9/11
program of rendition, detention, and interrogation (the “Report™).

o 4

The Senate Select Committee on Intelligence (“SSCI”) voted on
Thursday, December 13, 2012, 10 approve a report detailing the findings
of its three-year investigation of the C1A’s rendition, detention, and
interrogation program in the years after 9/11. According to the SSCI
chairperson, the Report—which totals nearly 6,000 pages—is “the most
delfinitive review” 1o be conducted of the CIA’s program, including the
Agency’s use of so-called “enhanced interrogation iechnigues,” See, ¢.g.,
P, e Benjamin Wittes, Senate Inreﬂigenc:e Committee Interrogation Repori
UNION FOUNDATION Approved—But Nol Released, Lawfare, Dec. 14, 2012,
http://bit.ly/Vw! twf; Natasha Lennard, Senate-Approved CI4 Torture
Report Kept Under Wraps, Salon, Dec. 14, 2012, hitp://bit.ly/SWHsgh;
Scott Shane, Senate Panel Approves Findings Critical of Delainee
Interrogations, N.Y. Times, Dec. 13, 2012, http://nyti.ms/VwdORK;
Carrie Johnson, Report On CIA Inierrogation 1actics Revives Tourture
Debaie, NPR, Dec. 13, 2012, http://n.pr/VDKWm0; Mark Hosenball,
Senators 1o Vote on Probe of Ci4 Interrogation Program, Reuters, Dec. 6,
2012, http:/reur.rs/Rbul.3T,

In the course of its investigation, which began in 2009, the SSCI
reviewed millions of pages of records documenting the day-to-day
operations of the CIA"s interrogation program. The Commission’s intent
was to produce “a dctailed, factual description of how interrogation
techniques were used, the conditions under which detainces were held, and
the intelligence that was—or wasn’t—gained from the program.” Joint
Statement from Senator Dianne Feinstein, Chairman, Senate Intelligence
Committee, and Senator Carl Levin, Chairman, Senate Armed Services
Committee, Apr. 27, 2012, hitp://1 usa.gov/IK kq0.

The Report is of clear and enormous public importance. The
American public has a right to know the full truth, based on a
comprehensive government investigation, about the torture and other
abusive treatment of detainees authorized by officials at the highest levels
of our government,

§ 501(c)(3) organization that provides legsl representution free of charge to individuals
and prganizations in civil rights and civil liberties cases, educates the public about civil
rights and civil liberties issues across the country, provides analyses of pending and
proposed legislation, dircetly lobbies legislarors, and mobilizes the American Civil
Liberties Union’s members to lobby their legislators.

2
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According to SSCI members, the Report puts to rest claims that the
use of torture led to the capture of Osama bin Laden, a topic that continues
to generate public debate. The Committee chairperson, Senator Feinstemn,
has said—based on her familiarity with the Committee’s investigation—
that “‘nonc of |the evidence that led to bin Laden] came as a result of harsh
interrogation practices.” Scott Shane and Charlie Savage, Bin Laden Raid
Revives Debate on Value of Torture, N.Y. Times, May 3, 2011,
http://nyti.ms/{Dg90b; Mark Hosenball, Exclusive: Senate Probe Finds
Little Evidence of Effective "Torture,” Reuters, Apr. 7, 2012,
http://reut.rs/MLmpH.

Release of the Report is thercfore critical to ensure timely public
access 10 a congressional investigative report of historic significance.
Other official investigative reports have been made available to the public;
for example, the Senate Armed Services Committee Report, which
AMERICAN CIVIL LIDERTIES P P .
UNION FOUNDATION concemned the Department of Defense's involvement in detainee abuses,
was rcleased in full in April 2009. The SSCI's Report likewise ought to
be released.

L. Record Reguested

Regucsters seek disclosure of the SSCI's recently adepted repont
on the CIA's rendition, detention, and interrogation program in the years
following 9/11.

With respect to the form of production, see 5 U.S.C.
§ 552(a)(3)(B), we request that the Report be provided elsctronically in a
text-searchable, static-image format (PDF), in the best image guality in the
agency’s possession.

I1._Application for Expedited Processing

We request cxpedited processing pursuant to 5 U,S.C,
§ 552(a)(6)(E) and 32 C.F.R, § 1900.34(c); 28 C.F.R. § 16.5(d); 32 C.F.R.
§ 286.4(d)(3); and 22 C.F.R. § 171,12(b). There is a “compelling need”
for these records, as defined in the statute and regulations, because the
mformation requested is urgently needed by an organization primarily
engaged in disseminaling information in order to inform the public about
actual or alleged government activity. 5 U.S.C. § 552(a)(6)(E)(v); see
also 32 C.F.R. § 1900.34(c)(2); 28 C.F.R. § 16,5(d)(1)(31); 32 C.F.R.
§ 286.4(d)(3)(i1); 22 C.F.R. § 171.12(b)(2). In addition, the records sought
relate 10 a “breaking news story of general public interest,” 32 C.F.R.
§ 1900.34(c)(2) (providing for expedited processing when “the
information is relevant to a subject of public urgency concerning an actual
or alleged Federal government activity”); see also 32 C.F.R.
§ 286.4(d)(3)(i1)(A); 22 C.F.R. § 171.12(6)(2)(i).
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A The ACLU is an organization primarily engaged in
disseminating information in order to inform ihe public
abour actual or alleged government activity.

The ACLU is “primarily engaged in disseminating information™
within the meaning of the statute and relevant regulations. 5 U.S.C.
§ 552(a)(6)(E)(v)(ID); 32 C.F.R. § 1900.34(c)(2); 28 C.F.R.
§ 16.5(d)(1)(ii): 32 C.F.R. § 286.4(d)(3)(ii); 22 C.F.R. § 171.12(b)(2). See
ACLUv. Dep't of Justice, 321 F, Supp. 2d 24, 30 n.5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential intercst to a segment of the publie, uses its editorial skills to
turn the raw material into a distinct work, and distributes that work to an
audience” is “primurily engaged in disseminating information” (internal
citation omitted)); see also Leadership Conference on Civil Rights v.
Gonzales, 404 F. Supp. 2d 246, 260 (D.D.C. 2005) (finding Leadership
AMERICAN CIVIL LIBERTIES . . . .
UNIOK FOUNDATION Conference—whose mission is “to serve as the site of record for relevant
and up-to-the-minute civil rights news and information™ and to
“disscminate[] information regarding civil rights and voting rights to
educate the public [and] promote effective civil rights laws"—to be
“primarily engaged in the dissemination of information™).

Dissemination of informarion about actual or alleged government
activity is a critical and substantial component of the ACLU’s mission and
work. The ACLU disseminates this information to educate the public and
promote the protection of civil liberties, The ACLU’s regular means of
disscminating and editorializing information obtained through FOIA
requests include: a paper newsletter distributed to approximately 450,000
people, a bi-weekly clectronic newsletter distributed to approximately
300,000 subscribers; published reports, books, pamphlcts, and fact sheets;
a widely read blog; heavily visited websites, including an accountability
microsite, http://www.aclu.org/accountability; and a video series.

The ACLU also regularly issues press releases to call attention to
documents obtained through FOIA requests, as well as other breaking
news.” ACLU attorneys are interviewed frequently for ncws stories about

* See, e.g, Relcuse, American Civil Liberties Union, Documents Show FBI Monitored
Bay Area Occupy Movement, Sept. 14, 2012, http://www.aclu,org/node/36742; Press
Releasc, American Civil Liberties Union, FOI4 Documents Show FBI Using “Mosgue
Oulreach” for Intelligence Gathering, Mar. 27, 2012, hup://www.aclu org/national-
security/loia-documents-show-fbi-using-mosque-outreach-intelligence-gathering; Press
Release, American Civil Liberties Union, I7OI4 Documents Show FBI Illegally
Collecting Iniclligence Under Guise of “Community Cutreach,” Dec. 1,2011,
http://www.aclu.org/national-security/foia-documents-show-fbi-illegally-collecting-
intclligence-under-guise-community; Press Release, American Civil Liberties Union,
FOIA Documents from FBI Show Unconstitutional Racial Profiling, Ot 20, 2011,
hrip://www.aclu, org/national-security/foia-documents-fbi-show-unconstitutional-racial-
profiling; Press Release, American Civil Liberties Union, Decuments Obtained by ACLU
Show Sexual Abuse of Immigration Detainces is Widespread National Problem, Oct, 19,

4
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documents relcased through ACLU FOIA requests.’

The ACLU website specifically includes features on information
about actual or alleged government activity obtained through FOIA.® For
example, the ACLU maintains an online “Torture Database,” a
compilation of over 100,000 FOIA documents that allows researchers and
the public to conduct sophisticated searches of FOIA documents relating
to government policies on rendition, detention, and interrogation.® The
ACLU also maintains a “Torture FOIA™ webpage containing commentary
about the ACLU’s FOIA request, press releases, and analysis of the FOIA
documents.® (That webpage also notes that the ACLU, in collaboration
with Columbia University Press, has published a book about the
documents obtained through FOIA. See¢ Jameel Jaffer & Amrit Singh,
Administration of Torture: A Documentary Record from Washingron 1o
e Abu Ghraib and Beyond (Columbia Univ, Press 2007)). Similarly, the
UNION FOUNDATION ACLU"s webpage about the Office of Legal Counsel (“OLC”) torture
memos obtained through FOIA contains commentary and analysis of the
memos; an original, comprehensive chart summarizing the memos; links
1o web features created by ProPublica (an independent, non-profit,
investigative-joumalism organization) based on the ACLU’s information
gathering, rescarch, and analysis; and ACLU videos about the memos.” In

2011, hap//www,aclu.org/immigrants-rights-prisoners-rights-prisoncrs-
rights/documents-obtained-aclu-show-sexual-abuse; Press Release, American Civil
Liberties Union, New Evidence of Abuse at Bagram Underscores Need for Full
Disclosure Ahout Prison, Says ACLU, June 24, 2009, hitp://www.aclu.org/national-
security/new-cvidence-abuse-bagram-underscores-need-full-disclosurc-about-prison-
says-aclu.

* See, e.g., Carric Johuson, Delay in Releasing CIA Report Is Sought; Justice Dep 't
Wanis More Time to Review IG's Findings on Detainee Treatment, Wash, Post, June 20,
2009 (quoting ACLU staff attorney Amrit Singh); Peter Finn & Julie Tate, CIA Mistaken
on ‘High-Value' Detainee, Document Shows, Wash. Post, June 16, 2009 (quoting ACLU
staff anomncy Ben Wizner); Scout Shane, Lawsuits Force Disclosures by C.LA., N.Y.
Times, Junc 10, 2009 (quoting ACLU National Security Project director Jameel Jaffer);
Joby Warrick, Like FBI, CIA Has Used Secrer ‘Lettery,’ Wash. Post. Jan. 25, 2008
(quoting ACLU staff anorney Melissa Goodman).

* See, e.g, hipi//www.aclu.org/national-security/predator-drone-loia;
hutp://www.aclu.org/national-securirty/anwar-al-awlaki-foia-requesr;
bhepu/fwww.aclu.org/tormirefoia; hnp://www.aclu.org/olememos;
http://www.aclu org/mappmgthefbi; htp://www.aclu.org/national-security/bagrams[via;
hutp:/fwww.aclu.org/safefreg/torture/csrifoia. himl;
hitp://www.aclu.org/natsec/foia/search.html;
http://wrww.aclu.org/safefrec/nsaspying/30022res20060207 html;
http://www aclu.org/patriotioia; hitp://www.aclu.org/spyfiles;
hup://www.aclu.org/salcfres/nationalsecurityletters/32 1 40res200710) 1 hunl; and
httpy//www.aclu.org/exclusion.

* hop://www.lorturedatubase.org,
® hep://www.aclu.org/torturefoia

" http://www.aclu.org/safcfree/gencral/ole_memos html.

S
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addition to websites, the ACLU has produced an in-depth television scries
on civil liberties, which has included analysis and explanation of
information the ACLU has obtained through FOIA.

The ACLU plans to analyze and disseminate to the public the
information gathered throngh this Request. The record reguested is not
sought for commercial use, and the Requesters plan 1o disseminate the
information disclosed as a result of this Request to the public at no cost.”

B The record sought is urgently needed to inform the public
about actual or alleged government activity.

The SSCI Report is urgently needed to inform the public about
actual or alleged government activity; moreover, this document relates to a
ke B D breaking news story of general public interest, specifically, the CIA's
UNION FOUNDATICN rendition, detention and interrogation program and its authorization of
abusive techniques between 2002 and 2009. See 32 C.F.R.
§ 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.I.R. § 286.4(d)(3)(ii)(A);
22 C.F.R. § 171.12(b)(2).

We make this Request to further the public’s understanding of the
CIA’s program and the role of senior officials in conceiving of and
authorizing the use of abusive interrogation techniques in the wake of
September 11, 2001. The public has and continues to manifest an abiding
intercst in the conduct of the CIA and other executive agencies with
respect to individuals seized, detained, and interrogated for
counterterrorism purposes. While U.S. intelligence oflicials have
acknowledged that the CIA used harsh and coercive interrogation
techniques, Congress’s investigation sets forth the most comprehensive
account to date of what happencd and why, and it is imperative that its
findings be made public.

Over the past year, national news stories have highlighted the
significance of the SSCI investigation for the public record. In the run-up
1o the commitice vote last December, a host of articles and editorials were
published emphasizing how important it is for the Report to be made
public. See, a.g., Ed Pilkington, Senate Under Pressure to Release
Mammoth Report on CIA Interrogation, The Guardian (U.K.), Dec. 13,
2012, hitp://bit.ly/VECh2I; US Senate Punel to Vote on CIA
Interraogations Report, AFP, Dec. 11,2012, http://bit.ly/Z0ah1 A; Carolyn

* In addition to the national ACLU offices, there are 53 ACLU affiliate and narional
chapter offices located throughout the United States and Puerto Rico. These offices
further disseminate ACLU material 1o local residents, schools, and orzanizations through
a varicty of means, including their own websites, publications, and ncwsletters. Further,
the ACLU makes archived materials availuble at the American Clvil Liberties Union
Archives at Princeton University Library.
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Lochhead, Dianne Feinstein Torture Report May Conflict with Bin Laden
Movie, SFGate Blog, Dec. 11, 2012, http://bit.ly/USwxpl; Matt Bewig,
Senate Report on CIA Torture Techniques May Remuin Secret, AllGov,
Dec. 10, 2012, http://bit.ly/VLaXWE; Jim Kouri, Senate Democrats Urge
Probe of CIA Interrogations During Bush Years, Examiner, Dec. 7, 2012,
http://exm.nr/TZTQuk; Mark Hosenball, Senarors to Vote on Probe of ClA
Interrogation Program, Reuters, Dec. 6, 2012, hitp://reut.rs/Rbul.3T;
Editorial, Owr View: Snowe, Committee Should Release Torture Report,
Portland Press Herald, Nov. 23, 2012, hutp://bit.ly/RYpVnf. For the past
several weeks, nationwide media outlets have continued to call for the
Report’s public re¢lease, emphasizing its critical importance, See, e.g.,
Mark Hosenball, CI4 Nominee Had Detailed Knowledge of "Enhanced
Interrogation Technigues," Reuters, Jan, 30, 2013, http://reut.rs/XgF4dv;
Matt Sledge, John Brennan Nomination Seen As Opening to Push for CIA

AT s LA Torture Report Release, Huffinglon Post, Jan. 8, 2013,

UNION FOUNDATION http://huff.to/VDOOSR; Conor Friedersdorf, Does it Matter if John
Brennan was Complicit in Illegal Torture?, The Atlantic, Jan. 8, 2013,
htrp://bit ly/WaxuSu; Adam Serwer, Obama’s CIA Pick to Face Questions
on Torture, Mother Jones, Jan. 8, 2013, http://bit.ly/VNAfiw.

The contents of the Report will inform urgent and ongoing debate
about the CIA interrogation program. The SSCI Report provides “the
public with a comprehensive narrative of how torture insinuated itself into
U.S. policy,” a narrative that “is of more than historical interest™ as the
nation’s lawmakers move forward. Editorial, Free the Torture Report,
L.A. Times, Apr. 27, 2012, http://lat. ms/ImBMZ9. See also Scott Shane,
No Charges Filed on Harsh Tactics Used by the C.1A., N.Y. Times, Aug.
30, 2012, htp://nyti.ms/RuZNRX; Mark Hosenball, Lxclusive: Senate
Probe Finds Little Eviderce of Lffective “Torture,"” Reuters, Apr. 27,
2012, http://reut.rs/ItLmpH; Marcy Wheeler, Right on Cue, the Counter-
Argumenit to the Torture Apology Comes Out, Empty Wheel, Apr. 27,
2012, hup:/bit.ly/Thha6s.

Expedited processing should be granted.

1I1. Application for Waiver or Limitation of Fees

A Release of the record is in the public interest,

We request a waiver of search, review, and reproduction fees on
the grounds that disclosure of the requested record is in the public interest
because it 1§ likely to contribute significantly to the public understanding
of the United States government's operations or activities and is not
primarily in the commercial interest of the requester. 5 U.S.C.

§ 552(a)(4)(A)iii); 32 C.F.R, § 1900.13(b)(2); 28 C.F.R. § 16.11(k); 32
C.F.R, §286.28(d); and 22 C.FR. § 171.17.
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The SSC! Report will significantly contribute to public
understanding of the government’s operations or activitics. Moreover,
disclosure is not in the ACLU’s commercial interest. Any information
obtained by the ACLU as a result of this FOIA request will be available to
the public at no cost. See 32 C.F.R. § 1900.13(b)(2); 28 C.F.R.

§ 16.11(k); 32 C.F.R. § 286.28(d): 22 C.F.R. § 171.17.

Thus, a fee waiver would [ulfill Congress's legislative intent in

amending FOIA. See .Judicial Watch Inc. v. Rossotri, 326 F.3d 1309, 1312

(D.C. Cir, 2003) (“Congress amended FOIA to ensure that it be liberally

construed in favor of waivers for noncommercial requesters.” (internal

quotation marks and citation omitted)); OPEN Government Act of 2007,

Pub. L. No. 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
L . e T secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
UNION FOUNDATION v. Rose, 425 U S, 352, 361 (1992)).

B The ACLU qualifies as a representative of the news media.

A waiver of scarch and revicw fees is warranted becausc the
ACLU qualifies as a “representative of the news media” and the SSCI
Report is not sought for commercial use. 5 U.S.C, § 552(a)(4)(A)(ii); see
also 32 C.F.R. § 1900.02(h)(3); 28 C.F.R. § 16.11(k); 32 C.F.R.
§ 286.28(d); 22 C.F.R, § 171.17. Accordingly, fces associated with the
processing of this request should be “limited to reasonable standard
charges for document duplication.”

The ACLU meets the statutory and regulatory definitions of a
“representative of the news media” because it is an “entity that gathers
information of potential interest to a segment of the public, uses its
editorial skills to turn the raw materials into a distinct work, and
distributes that work to an audience,” 5 U.S.C. § 552(a)(4)(A)Hi)(I1); see
also Nat'l Sec, Archive v. Dep 't of Def., 880 F.2d 1381, 1387 (D.C. Cir.
1989); ¢f’ Am. Civil Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d
24,30 n,5 (D.D.C. 2004) (finding non-profit public iterest group to be
“primarily engaged in disseminating information™). The ACLU is a
“representative of the news media” for the same reasons that it is
“primarily engaged in the dissemination of information.” See Elec,
Privacy Info. Cir. v. Dep't of Def,, 241 F. Supp. 2d §, 10-15 (D.D.C.
2003) (finding non-profit public interest group that disseminated an
electronic newsletter and published books was a “representative of the
news media” for FOIA purposes).” Indced, the ACLU recently was held

* On account of these factors, fees associated with responding to FOLA requess arc
regularly waived for the ACLU, In June 2011, the National Security Division of the
Department of Justice granied a fee waiver to the ACLU with respect to @ request for
documents relating to the inlerpretation and implementation of 4 section of the PATRIOT

8
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111:

1o be a “representative of the news media.” Serv. Women's Action
Nerwork v. Dep 1 of Defense, No. 3:11CV1534 (MRK), 2012 WL
3683399, at *3 (D. Conn. May 14, 2012). See also Am. Civil Liberties
Union of Wash. v. Dep't of Justice, No, C09-0642RSL, 2011 WL 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington to bc a
“representative of the news media™), reconsidered in part on other
grounds, 2011 WL 1900140 (W.D. Wash. May 19, 2011),

L

Pursuant to applicable statute and regulations, we expect a
determination regarding expedited processing within ten (10) calendar
days. See 5 U.S.C. § 552(a)(6)(E)(ii)(1); 32 C.F.R. § 1900.21(d); 28
C.F.R. § 16.5(d)(4); 32 C.F.R. § 286.4(d)(3); 22CF.R. § 171.12(b).
::r::rt:l:‘ui::l;i;l: e If the request is denied in whole or in part, we ask that you justify

all withholdings by reference to specific exemptions to the FOIA. We
also ask that you rclease all segregable portions of otherwise cxempt
material.

We reserve the right to appeal a decision o withhold any
information or to deny a waiver of fees.

Pleasc furnish the applicablc records to:
Mitra Ebadolahi

American Civil Liberties Union
125 Broad Street

Act. In October 2010, the Department of the Navy granted a fee waiver to the ACLU
with respect (0 a request for documents regarding the deaths of detainees in 1).S custody.
In January 2009, the CIA granted a fec waiver with respect to the same request, In
March 2009, the Stale Department granted 4 fee waiver to the ACLU with regard to 2
FOIA request submilted in December 2008. The Department of Justice granted u fee
waiver to the ACLU with regard o the same FOIA request. In November 2006, the
Department of Health and Humen Services granted a fee waiver to the ACLU with regard
10 4 FOIA request submitted in November ot 2006. In May 2005, the U.S. Dcpartment of
Commerce granted u fce waiver to the ACLU with respect to its request for information
regarding the radio-frequency identification chips in Unired States passports, In March
2005, the Department of Stalc granted a fee waiver to the ACLU with regard to a request
regarding the use of inunigration laws to exclude prominent non-citizen scholars and
intellectuals from the country because of their political views, statements, or associations.
1n addition, the Department of Defense did not charge the ACLU fees nssociated with
FOIA requests submitted by the ACLU in April 2007, June 2006, February 2006, and
October 2003. The Department of Justice did not charge the ACLU fees associated with
FOIA requests submitted by the ACLU in November 2007, December 2003, and
Deceinber 2004. Finally, three scparate agencies—the Federal Burcau of Investigation,
the Office of Intclligence Policy und Review, and the Office of Information and Privacy
in the Deparunent of Justice—did not charge the ACLU fees associated with a FOIA
request submitted by the ACLU in August 2002.

9
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18th Floor
New York, NY 10004

Thank you for your prempt attention to this matler,

1 hereby certify that the foregoing is true and cormrect to the best of
my knowledge and beliel. See 5 U.S.C. § 552(a)(6)(E)(vi).

i S0

Mitra Ebadolahi
American Civil Liberties Union
Foundation
125 Broad Street
AMERICAR CIVIL LIBERTIES 18th Floor
UNION FOUNDATION New York, NY 10004
Tel: 212.284.7305
Fax: 212,549.2654
Email: mebadolahi@aclu.org

10
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Central Intelligence Agency

Washington, 1.C. 20505

22 February 2013

Ms. Mitra Ebadolahi

American Civil Liberties Union Foundation
125 Broad Street, 18" Floor

New York, NY 10004

Reference: F-2013-00829
Dear Ms. Ebadolahi:

This is a final response to your 13 February 2013 Freedom of Information Act
(FOIA) request, submitted on behalf of the American Civil Liberties Union Foundation.
Your request was received in the office of the Information and Privacy Coordinator on
14 February 2013, and sought “the disclosure of the recently adopted report of the Senate
Select Committee on Intelligence relating to the CIA’s post-9/11 program of rendition,
detention, and interrogation (the ‘Report’).”

You have requested a Congressionally generated and controlled document that is
not subject to the FOIA’s access provisions. Therefore, the Agency cannot accept your

request.
Sincerely,
2
L
Michele Meeks

Information and Privacy Coordinator
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F-2014- 015730

May 6, 2014

Information and Privacy Coordinator
Central Intelligence Agency
Washington, D.C. 20505

0SD/JS FOIA Requestcr Service Center
Office of Freedom of Information .
1155 Delense Pentagon

Washington, DC 20301-1155

Officc of Information Programs and Services| A/GIS/TPS/RL

U.S. Departiment of State
Washington, D.C. 20522-8100

Carmen L. Mallon, Chief of Staff

Office of Information Policy

U.S. Department of Justicc

1425 New York Avenue, N.W., Suite 11050
Washington, D.C. 20530-0001

Re: Request Under Frecedom of Infog}mtiog Act/

Expedited Processing Requested

To Whom It May Concern:

This letter constitutes a request (“Requ\Est“) putsuant to the
Frecdom of Information Act (*FOIA™), 5 U.S.C. § 552 et seq., and various

relevant implementing regulations, see 32 C.F.
Intclligence Agency); 28 C.F.R. § 16.1 (Depar!
§ 286 (Department of Defense); and 22 C.E.R.
{Department of State). The Request is submitt

R. § 1900 (Central

ment of Justice); 32 C.F.R.
§ 171.10 ef seq.

by the Amernican Civil

Liberties Undon and the American Civil Liberties Union Foundation

(together, the “ACLU” or the “Requcsters”).’

"The American Civil Liberties Union is a non-profit} 26 U.S.C. § 501(c){4)

mcmbership organization that educates the public about
pending and proposed state and federal legislation, provi
proposed legislation, dircctly lobbies legislators, and mo
lepisiators. The American Civil Iiberlick Union Fouanda

1

the civil liberties implications ol
Hes analysis of pending and
ilizes its members to Tobby their
Hon is a scpacate 26 U.S.C.
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Requesters seek the disclosurc of the ypdated version of the Senate
Select Commitlee on Intelligence’s report, Study of the CIA's Detention
and Mterrogation Program (the “Revised Regort”). See Letter from Sen.
Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
hitp://bit.ly/OKXyvw (describing the Revised|{Report).

® ¥ ¢

In March 2009, the Senate Select Compittee on Intelligence
(“SSCI” or “Committee”) began an investigation into the CIA’s post-9/11
program of rendition, secret detention, torture,|and other cruel, inhuman,
and dcgrading treatment of detainees. In the cpurse of ils investigalion,
the SSCT reviewed six million pages of govermment records documenting
. the trecaiment of detainees in CIA custody. Thg SSCI's intent was to

AMERICAN CIYIL LIHCRTIFS . . e . » -

UNION FOUNDATION produce *“a detailed, factual description of how interrogation techniques
were used, the condifions under which dctainees were held, and the
intelligence that was—or wasn’t—gained from the progran).” Joint
Statemeni {rom Scnator Dianne Feinstein, Chayrman, Senate Intclligence
Committee, and Senator Carl Levin, Chairman| Senate Arined Scrvices
Comumittee (Apr. 27, 2012), http://1.usa.gov/IKjkqO.

At the end 0f 2012, the SSCI compleled its Study of the CI4's
Detention and Interrogation Program, which spans more than 6,000
pages, includes 35,000 footnotes, and cost $40 imillion to produce (the
“Initial Report™). On Dccember 13, 2012, the $SCI formally adopted the
Initial Report. See S. Rep. No. 113-7, al 13 .22,2013). The SSCI
subsequently disseminated the Initial Report tojlixccutive Branch
agencies. After reviewing comments by the CIA and minority views of
Committee Republicans, the SSCI made changes to the Initial Report,
which lcd to the SSCF's adoption of the Revised Report.

On April 3, 2014, the SSCI voted 10 send the “Findings and
Conclusions” and “Executive Sununary” of thelRevised Report to. the
Executive Branch for declassification review. See Press Release, Sen.
Feinstein, Intelligence Committee Votes to Declassify Portions of CIA
Study (Apr. 3, 2014), http://1.usa.gov/1h1YOkt) In her transmittal letter to
President Obama, SSCI Chairmian Senator Feinbtein stated that the
Revised Report should be viewed as “the authoyitative report on. the CIA’s
actions,” and that she would be transmitting thejRevised Report to
appropriate Executive Branch agencics. See Lefter from Sen. Feinstein to
President Obama, http://bit.ly/OKXyvw.

§ 501(c)(3) organization thar provides legal rcpresenmrioﬁ free of charge to individuals
and organizations in civil-rights and civi] liberties cases, Aducates the public about civil
rights and civil liberties issues across the country, and prevides analyses of pending und
proposed [egislation.

UNCLASSIFIED
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The Revised Report is of clear and en
The American public has a right to know the |
comprehensive government investigation, ab
abusive treatment of detainees authorized by ¢
of our government. The Revised Report is a g
record om the United States’ abusive interroga
current and future public discussion about the
dctainees during the administration of Preside
President Obama urged the Committee 10 cor

FiledoTRPEEF389 5

01/21/15 Page 30 of 48 ”
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rmous public importance.
ull truth, based on a
ut the torture and other

pfficials at the highest levels

rucial part of the historical
lion practices, as well as
CIA’s treatment off

pt George W. Bush, Indecd,
plete the Revised Report

and send it 0 the Executive Branch for declas
American people can understand whal happen

help guide us as we move [orward.” Jennifer )

Weighy in on Senate-CiA Flap, Polilico, Mar,

AMERICAN CIVIL | IBERDIES http://politi.co/TeproSL.
UN.ON FOUNDATION

Accordmmg to Senator Feinstein, the Re

brutality that stunds in stark contrast te our val

chroniclcs a stain on our histoery that must nev

happen.” Press Release, Sen. Feinstein, lntellij

Declassify Portions of CiA Study, http://1.usa.

to chronicling the C1A’s detention and torture ¢
Report “raises serious concerns about the CIAT

dctention and torture program. Press Relcase,
Angus King, Collins, King Announce Support

Intelligence Comumittee Report on CIA Detenti
{Apr. 2, 2014), http://1 usa.gov/1kws9vl. Spec
“concludes that the spy agency repeatedly niisl
House, and the public about the benefits™ of the
David S, Joachim, Senate Panel Votes to Revead

sification, “so that the

ed in the past, and that can
Cpstein, Barack Obama
EZ, 2014,

vised Report “exposes

ies as a nation. Jt

r again be allowed to

pence Committee Votes o
Eov/]leOkt In addition
[ detainees, the Revised

s management” of its

Sens. Susan Collins and

for Declassification of

bn & Interrogation Program
ifically, the Revised Report
ed Congress, the White
CIA’s torture program.

! Report on C.LA.

Interrogations, N.Y. Times, Apr. 3, 2014, hup:{/nyti.ms/]1 eejlaR; see also

Letter from Sen. Mark Udall to President Bara
http//bitly/ ThwpU9p (noting that “much of w]
and released about the operation, management
CIA’s Detention and Inferrogation Program is
inaccuracies are detailed in the 6,300 page Cor

Obama, Mar, 4, 2014,
t has been declassified
d effectiveness of the
mply wrong, Thcse
ittee Study[.T™.

Relcase of the Revised Report is therefoye critical to ensure timely

public access (0 a congressional investigative r

ort of historic

significance. For much of the last decade, the I¢gality and wisdom of the
CIA’s practices, as well as the resulting harm to individuals’ human rights,
our nation’s values, and our national security, have been matiers of infense

and ongoing public debate. A fair public dcbat
informed by the Revised Report, Other official
been made available to the public: for example,
Services Committee Report, which concemed th
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Defense’s involvement in detainee abuses, was

2009. The SSCI's Revised Report likewise o

Requecst

I. Recor
Requesters seek disclosure of the SSC[’
the CIA s rendition, detention, and interrogati
foltowing 9/11.

With respect to the form of production
§ 552(a)(3)(B), we requcst that the Revised R4
elcctronically in u text-searchable, static-imag
image quality In the agency’s possession.

o
-

IT. Application for Expeditc

AMERICAN CIVIL 1 IBERIIES
UNION FOUNDATION

We request cxpedited processing purs
§ 552(a)(6)(E) and 32 C.F.R. § 1900.34(c); 28
§ 286.4(d)(3); and 22 C.F.R. § 171,12(b). The]
for these records, as defined in the statute and
information requested is urgently needed by ar
engaged in disseminating information in order
actual or alleged governmenlt activity, 5 U.S.G
also 32 C.E.R, § 1900.34(c)(2); 28 C.I.R. § 16
§ 286.4(d)(3)(ii); 22 C.F.R. § 171.12(b)2). In
relate to a “breaking news story of general pub
§ 1900.34(c)(2) (providing for expedited proce
information is relcvant to a subject of public ur
or alleged Federal government activity™); see
§ 286.4d)(3)(1i}A); 22 C.F.R. § 171.12(b)(2).
§ 16.5(A)(1){dv).

4.

The ACLU is an organization pn

FiledO: T BREARREY S

Page 8731171

released in full in April

ught 1o be released.

d

$ rcécrttly revised report on

pn program in the years

L see 5 U.S.C.
eport be provided

format (PDF), in the best

C.F.R. §16.5(d); 32 C.F.R.
re is a “compclling nced”
regulations, because the

organization primarily

to tnform the public about

§ 552(a)(6)E)(v); see
5¢d)(1)Gi); 32 CT.R,

addition, the records sought

ic intercst.,” 32 C.F.R.

ssing when “the

pency concerning an actual
s0 32 CF.R.
); 28 C.F.R.

imarily engaged in

disseminaring information ivi or
about actual or alleged govern

The ACLU is “primarily engaged in dis:

within the mcaning of the statute and rclevant r
§ 552(a)(E)E)VI(IT; 32 C.F.R. § 1900.34(c)(2
§ 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3)(ii); 22
ACLUv. Dep't of Justice, 321 F. Supp. 2d 24,

(finding that a non-profit, public-interest group

of potential interest lo a segment of the public,

er to inform the public

lent activity.

eminating information™
gulations, 5 U.S.C,

) 28 CF.R,
CFR§171.12(b)(2). See
0.5 (D.D.C. 2004)

hat “gathers information
scs its editorial skills to

turn the raw material into a distinet work, and distributes that work to an
audience™ is “primarily engaged in disseminating information” (internal

citation omitted)); see alse Leadership Confere

Gonzates, 404 F. Supp. 2d 246, 260 (D.D.C, 20(

4
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Conference—whose mission is “to serve as the site of record for relevant

and up-to-the-minute ¢ivil rights news and information” and to

“disseminate[] information regarding civil rights and voting rights to

cducate the public [and] promote effective civiif rights laws”—to be
“primarily engapcd in the dissemination of information™),

Dissemination of information about actual or alleged government
activity is a critica]l and substantial componen| of the ACLU"s mission and
work. The ACLU disseminates this informatipn to educatc the public and
promote the protection of civil liberties. The ACLU’s regular means ol
disseminating and cditorializing information obtained threugh FOIA
requests include: a paper newslelter distributed to approximately 450,000
peoplc; a bi-weekly electronic newsletter distr{butcd to approximately
300,000 subscribers; published reports, books|pamphlets, and fact sheets;
a widely read blog; heavily visited websites, irjcluding an accountability
microsite, hitp://www.aclu.org/accountability; jand a video series.

The ACLU also regularly issues press geleases (0 call atténtion to
documents obtained through FOIA requoests, ag wcll as other breaking,
news.? ACLU attorneys arc interviewcd frequently for news stories about
documents released through ACLU FOIA req

* See, ¢.g., Release, American Civil Liberties Union,|Documents Show FBI Monitored
Bay Area Occupy Movement, Sept. 14, 2012, hup://www.aclu.org/node/36742; Press
Release, Amertesn Civil Liberties Union, FOIA Documdnis Show FBI Using “Mosgue
Quireach” for Intelligence Gathering, Mar. 27, 2012, htdp://iwww.aclu.org/national-
security/foia-documents-show-tbi-using-mosque-ourreadh-intelligence-gathering; Press
Release, American Civil Liberties Union, FO/4 Documepts Show F8I Hilegeally
Collecting Intelligence Under Guise of "Community Outreach,” Dec. |, 2011,
http://www aclu.org/mational-security/foia-documents-sliow-fbi-illegally-collecting-
intelligence-under-guise-community; Press Relcase, American Civil Liberties Union,
FOIA Documents from FBI Show Unconstitutional Racial Profiling, Oct. 20, 2011,
hup:/fwww aciw.orp/national-security/foia-documents-fb}-show-unconstitutional-racial -
profiling; Press Release, American Civil Libertics Uniony Dacuments Qbtained by ACLU
Show Sexual Abuse of ITmmigrution Detainevs is Widesprpad Nationul Probleim, Oct. 19,
2011, hup:/iwww aclu.org/immigrants-rights-prisoners-rights-prisoners-
rights/documents-obtaincd-actu-show-sexual-abuse; Press Relouse, American Civil
Liberties Union, New Lvidence of Abuse ar Bagram Undgrseores Need for Full
Disclosure About Prison, Says ACLU, June 24, 2009, titp://www.aclu.org/national~
secunly/new—ev:dcnce«abusubu;,'ram-undmscores-nct,d- 11- dxscIOsure-about-pnson-
says-aclu.

1 See, ¢.g., Carrie Johnson, Delay in Releasing CIA Riport Is Sought; Justice Dep't
Wanty Maore fime to Review IG s Findings on Detainee Qreatment, Wash. Pest, June 20,

2009 (quoting ACLU staff attomey Amrit Singh); Peter R
on ‘High-Vatue ' Detainee, Document Shows, Wash. Post,
stafT attomey Ben Wizner); Scott Shane, Lawsuits Foree

Times, June 10, 2009 {quoting ACLL Nétional Sceurity Rr
Joby Warrick, Like KB/, CIA Has Used Secrer ‘Letters,” ¥
(quoting ACLU staff altorney Melissa Goodman).

5

inn & Julie Tate, C/d Mistaken
June 16, 2009 (quoting ACLU
Disclosurvs by CLA,NY.
roject director Jumeel Jaffer);
ash. Post, Jan. 25, 2008
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The ACLU website specifically includ
about actual or alleged government activity obtained through FOIA.* For
exanple, the ACLU maintains an online “Torfure Database,” a
compilation of over 100,000 FOIA documents that allows researchers and
the public to conduct sophisticated searches of FOIA documents relating
to government policies on rendition, detention, and interrogation.’
Another example is the ACLU’s “Mapping the FBI” portal, which
analyzes, compiles, and makes availuble to the public records obtained
through the ACLU’s FOIA requests for information about the FBI’s racial
and ethnic “mapping” of Amcrican communities. From the Mapping the
FBI portal, users can search the FOIA documents by state and subject
matter in addition (o accessing detailed commentary and analysis about the
records and government activities. Beyond websites, the ACLU has
produced an in-depth television series on civil [liberties, which has
included analyses and explanation of informatjon the ACLU has obtained
through FOIA,

es features on information

The ACLU plans to analyze and dissenjinate to the public the
information gathercd through this Request. The record requested is not
sought for commercial use, and the Requestersiplan to disseminate the
information disclosed as a result of this Request to the public at no cost.®

B. The record sought is urgently néeded 1o inform the public
about actual or alleged governmernt activity.

The Revised Report is urgently needed Yo inform the public about
actual or alleged government activity; morcover, this document rclates to a
breaking news story of general public interest, specifically, the CIA’s
rendition, detention and interrogation program and its authorization of
abusive tcchniques after September 11, 2001. $ee 32 C.F.R.
§ 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(i1); 32 C.I'.R. § 286.4(d)(3)(ii}(A);
22 C.I.R. § 171.12(b)2).

L

! See, e.g., hup:/iwww.aclu.org/national-security/predator-drone-foia;

hitp:/Awww.acluerg/safefree/nationalsceuritylemers/32.1 4,

hitp://www aclu.org/national-security/anwar-al-awlaki-fg
hup://www achu.org/mappingthefbl; http:/www.aclu.org
hep/rwww.aclu org/safefrec/lorture/csrtfora.huml;
hitp:/fwww.aclu.org/safefree/nsaspying/30022res2006024
http/Awww.aclu.org/pairiotfoia; hilp://www.aclu org/spy]

? hitp:/fwww. torturedatabuse.org.

¢ In uddition to the national ACLU offices, therc are §

ia-requcst;
nativnal-security/bagram-foia;

17 hemd;

1les; and
Pres2007101) html.

3 ACLU affiliate and natignal

chapter olfices located throughout the Uniled States and Ipleno Rico. These offices

further dissemmate ACLU material to local residents, sch

0ls, and organizations through

& variety of means, including their own websites, -publlcaﬁions, and newsletiers, Further,
the ACLU makes archived materials available at the Ameyican Civil Libertles Union

Archives al Princeton University Library:

UNGCLASSIFIED -
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We make this Request to further the p?bﬁc’s understanding of the
CIA’s program and the role of senior officials|in conceiving of and
authorizing the usc of abusive interrogation teghniques in the wake of
September 11, 2001, The public has and continues to manifest an abiding
interest in the conduct of the CIA and other execcutive agencies with
respect to individuals seized, detained, and intPrrogated for
counterterrorism purposcs. While U.S. intelligence officials have
acknowledged that the CIA used harsh and cogreive interrogation
techniques, Congress’s investigation sets forth) the most comprchensive
account to datc oI’ what happened and why, ang it is imperative that its
findings be made public.

Over the past eighteen months, nationaj news stories have
o . highlighted the significance of the SSCI investigation for the public

AMFERICAN Civil LIBERTIES . . + g .

UNION FOUNDATION record. In the run-up to the Committee vote on the Initial Report in
December 2012, & host of articles and editorials were published
emphasizing how important it is for the results|of the SSCI’s investigation
to be made public. See, e.g., Ed Pilkington, Seprate Under Pressure to
Release Mammoth Report on CIA Interrogation, The Guardian (U.K.),
Dec. 13, 2012, http://bit.ly/VECh2J; Carolyn Ljochhead, Dianne Feinstein
Torture Report May Conflict with Bin Laden Movie, SFGate Blog, Dec,
11, 2012, http://bit.ly/USwxpl; Matt Bewig, Senate Repart on CIA Torture
Techniquey May Kemain Secret, AllGov, Dcc. 10, 2012,
http://bitly/VLaXWE; Jim Koun, Senare Democrats Urge Probe of CIA
Interrogations During Bush Years, Examiner, Dec. 7, 2012,
http://exm.ne/TZTQuk; Mark. Iloscnball, Senatgrs to Vote on Probe of CIA
Interrogation Program, Reuters, Dec, 6, 2012, http://reut.rs/Rbul.3T;
Editorial, Owr View: Snowe, Commitice Should Release Torture Report,
Portland Press Herald, Nov, 23, 2012, http://bit|ly/RYpVnf.

Similarly, during the weeks leading up to and following the
Committec’s declassification vote, nationwide media outlets have
continucd to emphasizé the critical importance pf the Revised Report.

See, e.g., Bradley Klapper, Feinstein Asks Whitg House to Edit Torture
Report, Associated Press, Apr. 8, 2014, http://bit.ly/1kwLrB1; David S.
Joachim, Senate Panel Votes to Reveal Report dn C.LA. Interrogations,
N.Y. Times, Apr. 3, 2014, http://nyti.ns/lecjlaR; Ali Watkins, Marisa
Taylor, & David Lightman, Senate Panel I'inds|\CIA HHegally Interrogared
Terror Suspectys After 9-11, McClatchy, Apr. 3,2014,

hup:/bitly/1qzY EXj; David Ignatius, 4 Torfurdd Debare Berween
Congress and the CI4, Wash. Posl, Apr. 1, 2014, http://wapo.st/1hEjfEg;
Marisa Taylor & David Lightman, Cl4 s Harsh|Inierrogation Tactics
More Widespread Than Thought, Senate Investigators Found, McClatchy,
Apr. 1, 2014, hup://bit.ly/1hmoXPY; Greg Miller, Adan Goldman, &
Ellen Nukashima, Ci4 Misled on Interrogation Program, Senate Report
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Says, Wash. Post, Mar. 31, 2014, hitp://wapo.
Klapper, Senate Report: Torture Didn't Lead
Press, Mar. 31, 2014, http:/bit.ly/1i52D0t; M

FiledO: o8 5599 5

5t/IecujNM; Bradley
vo Bin Laden, Associated
hrk Mazzetti, Senate Asks
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C.LA. to Share lts Report on Interrogations, N.Y. Times, Dec. 17, 2013,
http://nyti.ms/1 cetXgk.

The contenlts of the Revised Report wijl inform urgent and ongoing
debate about the CIA interrogation program. *[‘he Revised Report
provides “the public with a comprehensive nagrative of how torturc
insinuated jtself into U.S. policy,” a4 narrative {hat “is of more than
historical interest” as the nation’s Jawmakcers move forward. Edirorial,
Free the Torture Report, L.A. Times, Apr. 27,2012,
http://lat.ras/ImBMZS.

=

& { PeSSINE 47 ¢
ANERICAR CIVIL LIRERTIES Expedited processing should be grante

UNIGM FOLINGATIUN

). Application for Waiver or Li

A Release of the record is in the public interest.

We request a waiver of search, review, jand reproduction fees on
the grounds that disclosure of the requested redord is in the public interest
because it is likely to contribute significantly t¢ the public understanding
of the United States government’s operations or activitics and is not
primarily in the commerctal interest of the requester. 5 U.S.C.

§ 552(a)(4)(A)iii); 32 C.F.R. § 1900.13(b)(2);|28 C.F.R. § 16.11(k); 32
C.F.R. § 286.28(d); and 22 C.F.R. § 171.17,

The Revised Report will significantly contribute to public
understanding of the government’s operations ¢r activities. Moreovcr,
disclosure is not in the ACLU’s commercial interest. Any information
obtained by the ACLU as a result of this FOIA jrequest will be available 1o
the public at no cost. See 32 C.F.R. § 1900.13(b)(2); 28 C.F.R.

§ 16.11(k); 32 C.F.R. §286.28(d); 22 CF.R. §171.17.

Thus, a fee waiver would fulfill Congre$s’s legislative intent in
amending FOIA. See Judicial Waitch Ine. v. Rossorti, 326 F.3d 1309, 1312
(D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be liberally
construed in favor of waivers for noncommercial requesters.” (intemat
quotation marks and citation omitted)); OPEN Government Act of 2007,
Pub. L. No. 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objcctive of the Act,” quoting Dep 't of Air Force
v. Rose, 425 U.S. 352, 361 (1992)),

UNCLASSIFIED -
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B, The ACLU qudlifies as a repre

A waiver of search, and review fcos is

ACLU qualifies us a “representative of the ne
Report is not sought for commercial use. 5 U

also 32 C.F.R. § 1900.02(h)(3); 28 C.F.R. § |

§ 286.28(d); 22 C.F.R. § 171.17. Accordingl

processing of this request should be “limitcd
charges for document duplication.”

yentative of the news media,

warranted because the

ws media” and the Revised
.S.C. § 552(a)(4)(A)ii); see
6.11¢(k); 32 C.F.R.

, fees associated with the

o reasonable standard

The ACLU meets the statutory and rcgulatory definitions of a

“representative of the news media” because il

information of potential interest to a segment
cditorial skills to turn the raw materials into a

is an “entity that gathers
bf the public, uses its
distinet work, and

distributcs that work to an audience.” 5 U.S.Q. § 552(a)(D(A)i)(IT); see
ulyo Nar'l Sec. Archive v. Dep’t of Def., 880 F12d 1381, 1387 (D.C. Cir.
1989); cf. Am. Civil Liberties Union v. Dep't df Justice, 321 F. Supp. 2d
24, 30 n.5 (D.D.C. 2004) (finding non-profit public intcrest group 1o be

“primarily cngaged in disseminating information™). The ACLU1s a
“representative of the news media” for the sanje reasons that it is

“primarily engaged in the dissemination of 1

rmation.” See Flec.

Privacy fnfo. Ctr, v. Dep 't of Def., 241 F. Supp. 2d 5, 10~15 (D.D.C.
2003) {finding non-profit public intcresl group that disseminated an
clecironic newsletter and published books wasla “representative of the
news media” for FOIA purposes).” Indeed, the ACLU recently was held
lo be a “rcpresentative of the news media.” Sepv. Women's Action
Network v. Dep't of Defense, No. 3:11CV1534 (MRK), 2012 WL
3683399, at *3 (D. Conn. May 14, 2012); see giso Am., Civil Liberties
Union of Wash. v. Dep't of Justice, No. C09-0p42RS1., 2011 WI, 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington to be a
“rcpresemative of the ncws media™), reconsidered in part on other
grounds, 2011 WL 1900140 (W.D. Wash. May 19, 2011).

x ¥ ¥

Pursuant to applicable statute and regulations, we expect a

determination regarding expedited processing
days. See 5 U.S.C, § 552(a)(6)(EX(iiXI); 32 C

7 On uccount of these factors, fees associated with re

within ten (10) calendar

J.R. § 1900.21¢d); 28

ponding 1o FOIA requests are

regularly waived for the ACLU. For example, in October 2013, the Stute Depertment

granted u fee waiver to the ACLU with respect to a request for documents conceming the
United States’ targeting killing program. In June 2013, the National Security Division of
the Department of Justice granted a fee waiver to the ACLU wlth respect 16 a request for
documents relaling to standards governing intelligence céliection and the Division™s
inverprotation of an executive order. Since at least 2002, lsovernment agencies. ranging
from the Department of the Navy to the Department oI'Cpm.mcrco have granted the
ACLU fee waivers in connection with its FOIA requests.
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CFR. § 16.5(d)(4); 32 C.F.R. § 286.4(d)(3);[22 C.F.R, § 171.12(b).

[f the request is denied in whole or in|part, we ask that you justify
all withholdings by reference to specific exe ptions to the FOIA, Wc
also ask that you release all segregable portiofs of otherwise exempt
material.

We reserve the right to appeal a decision to withhold any
information or to deny a waiver of fees.

Please furnish the applicable records to:

Ashley Gorski

Amcrican Civil Liberties Union
AMERILAN CuvIL LIDERTIES ]25 Broud Strcel
UNIGN F OUNDATION 18th Floor

New York, NY 10004

Thank you for your prompt attention td this matter.

1 hereby ccrtity that the foregoing is trde and correct to the best of
my knowledge and belief. See 5 1U.S.C. § 552(a)(6)(E)(vi).

‘Ashley Gorski

American Civil Liberties Union
Foundation

125 Broadl Street

18th Floor
New York, NY 10004
Tel:212.284.7305

Fax: 212.549.2654
Email: agprski@aclu.org

10
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m‘ﬁ:—_-ﬂ_ o _ mnm-. :

mnﬂnmm A Y
Sume 2,2009

B T

' - Director
- Central Intelligence Agency
‘Washington, D.C. 20505

| ,
f Dear Director Panetta: |
-f h&hﬁdﬁh&l%ﬁd\iﬁ,m mm&m&mm
‘ : Intelligence (the Commiittse) informed the Ceatral Intelligence Agency (C1A) of i its
. intention to'conduct a thorough review of the CIA's detention and interrogation-
: program. T‘heleﬂwmhldudtmnsofmfmmoemwdbythecm as
well as'a document request. © .
- romduaqnmkmmmmmdﬁ:&dym.mezcmm-
requires acoess to unredsictsd materials that will include the names of non . -
supervisory CIA officers, lisisan partners, black-site locations, oroantain -+ .~

cryptonyms or pseudonyzms. Weapprmmm'swmovuﬂ:emﬁwty' ¢
of this information: ' Our staff has had numerous discussions with Agency officials

to identify appropriate proceditres by which we can obtain the-information needed -

~ -for the study in a way that meets your security requirements. We agreathatthe
- Committee, including its staff, will candust the study of CIA’s detention and -
interrogation program uncler the following procedures and understandings:

1 mmmmbmmc@mxmmmmm

staffing requirements, the CIA will provide all Members of the Committee
and up to 15 Commiittee staff (in addition to our staff directors, dsputy staff

directors, and counsal) with access-to unredacted responsive information. -In
addition, additinnal cleared staff may be given access to small portions of
the unredacted infonmation for the purpose of reviewing specific documents
or conducting reviews of individual deteinees. These Committee staff have
ormﬂhawngnodmmdudSmtweCumparunmdenfmhmm '
dmdomqummmtsfwclmﬁedmfom&hmmﬂ!c

‘ eompnrtmmt.

e
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'I‘heHonnrablcuoanem
June 2, 2009 -
Page‘I‘wn

2 mwmmmmmwmﬁwopmﬂmdﬁmummmm
‘defined in Section 701(b) of the National Security Act of 1947 (50 U.S.C.
431(b)), available s a sscure Agency electraric Reading Room fatility

(Rudlngknom)whluhwﬂlpmitCommmumﬂ‘alemicmd:, sort,
- filing, and print capsbility. . ,
3. Ifresponsive dnamhoﬂ:ummmqumdﬂes

identify the names of non-supervisary CIA officers, lisison partners, or

 black-site locations, ar confsin cryptonyms or pseudenyms, CIA will
mﬁdemhmedwpluofthmadmmnﬂ:ehdmgm

wammmmmmbm@dﬂmmm

4,
not sdmmﬂwmesofnm-mpavlsmymoﬁm,lhisonpum or’
black-site locations, oreontnmuyptnqym or pseudonyms will be made
available to the Committes in the Commitiee’s Sensitive &mpmemad

Information Fecility (SCIF), unless other errangements are made. .

5, ClA will provide & stand-alone oomputﬁrsystom in the Reading Room with .
‘anetwork drive for Committee staff and Members. This network drive will
be segregated from CIA networks to allow access only to Committee staff
and Members. mmﬂydAemploywormmtamwi&lamtoﬂﬂs
computer gystarn will be CIA information tachnology personnel who will -
not be permitted. to copy or otherwise share information from the system
with ather personnel, exceptaspmmumnhudmdbythqum

6. Anydommsmnedmthpnauukduvamfamwdinmgmphs,
well as any other notes, documents, draft and final recommendations, reports
or other materials; genersted by Committee staff or Members, are the
property of the Committee and will be kept at the Reading Room solely for
secure safekeeping and ease of reference. These docunents remain
congressional records in their entirety and disposition and control over these
records, even after the completion of the Committee's review, lies
exclusively with the Committee. As such, these ecords are not CIA records

under the Freedom of Infarmation Act or any other law. The CIA may not
__SECRET-
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The Honorable Leon Panetts-
June 2, 2009

mtcpamthnmmmdsmtommrd: ﬁhngsym.-.,mdmym .
disseminate: or copy them, or use them for any purpose without the prior
written authorization of the Committee, The CIA will retirn the records ta.
the Commiiitee immediately upon request in ‘2 manner consistent with

peragraph 9. If the mwmmmmm&mdﬁrmw&m
records fron outside the CIA under the Freedom of Information Act or any

other authority, the CIA will immedistely notify the Cormmittee and will
mwﬁnmwmﬂwmmm&mﬁm

| ‘ mnunmhnn:!,notcm.mm
7 ﬂAvﬂIlwﬂdeﬂzeCummiwmmhdeecamenfes,as
required, in the Reading Room. .
8..If Committee stafFidentifies CIA-geasrated documents or materials mads. -

‘availsble in the Reading Room thet steff would Jiks to have available in the

Committee SCIF, the Committes will request redacted versions af those
documents or materials in writing. Committee staff will not remove such -
ClA-generated dommmtsormatmalafrmnﬂ}ee}ectomckﬁadmgkm

- facility without the agreement of CIA.

9. Tolhemcommsuﬂ‘ndawmnnwﬁmﬂn Rwﬁngkoommy
notes, documerts, draft and final recommendations, reparts or other :
'mnmﬂsgmabdbyCommimMmbmormﬁ;&mmiﬂoemﬁ'wﬂl :
ansure that thoso notes, documents, draft and final recommendations, reports
or other materials do not identify the names of nan-supervisory CIA officers,

. liaison partners, or black-site locations, or contein cryptonyms or

~ pseadonyms, If those documents contain such infarmation, Committes staff
will request that CIA conduct a classification review to redact the sbove- ‘_
referenced categories of information from the miterials or replace such |

mfomnmnmthaltﬁnmvemdemmesasdmdnedjomﬂybythe

Comnmﬁacamddhecm
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The Honarahle Leon Panetts
. June 2,2009

Anydonunentorodmmaulmovedﬁom mcmdmgromnpmumtto».
paragraphs 8, 9, or 10'will be stored in the Committee SCIF or transferred . .

mmonmﬁmWMMammmw
. procedures.

i, - 10. Any notes, dommu.tﬁaﬁmdﬁndmmmdaummpmoroﬂm

: - materials prepared by Committee Members or Staff based on information

; accessed in the Reading Room will be prepared and stored on TS/SCI

: systems, Such materials will carry the highest classification of any of the
undertying source materials. If the Committee seeks to produce & document
that carries # different classification than the underlying source msterial, the -
Committee will submit that document to CIA, orxfnp;mpmmn!hol)m
-._forcllsdﬂunonmmwmd.ifnmuy redaction. ,

: : ,11 'IheReadngonmwﬂlbeavaihbleﬁumﬂ?Oﬂtolmhmoﬁioial
; : govemment business days, Monday through Friday, If Committe staff * =
| S requires additional time or weekend wark is required, Committee staff will

: makeamngo.mmhwnhCMpmomelwnh axmuchndvmnauceas

| ; ' 2 75 ﬁa&mmmuwmmmouﬂmmqummﬁxdommmtsarmfom
mwmngdeIAvallmpmdmthosemquem:nwﬂﬂng.

13. AHCummﬁa-mﬁ‘mwdamsstothandngmmslnﬂmwmd
anhowladgunwe!ptofacmmbmﬁngpnormmmcm :
dowmenuuﬂlokeuﬂngkoom
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| The Honorable Leon Panetta
June 2, 2009
Page Five

abomCmmﬂumsstomndmdmmﬂsmponﬁvetothoCmmﬂoe’
docmnmtmqum. We loak forward to immediate staff access to those materials.

Inndd:uan,muqmtﬂ:mhod:mmmmdwmommwthe
study information are & mater restricted to the Congress and the Executive branch..
As such, ﬂdthuﬁnshﬁumdmaﬁmdommmﬂsmybepmvﬂedorpmmmd
toCIA'ahmpumm.

|
|
( . We anhﬂapmthatngrummttothmmndinmmuaddmsyowmm
|
|
\
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I
i
i

Plesse respond to "Grannis, D
{Intelligencs )*

— e

[‘““ Document has been aruhwed Click "Retneve” button to retrieve document contents and
attachments. ****7]

CLASSIFICATION: UNCLASSIFIED

The SSCI approved today its report on CIA Detention and Interrogation.

Per the motion adopted by the Committee, we will be transmitting to the White House, the ODNI, the CIA,
and the Department of Justice a limited number of hard copies of the report for review.

We will siend an official transmittal letter tomorrow.

However, by explicit instruction of the Chairman, and as specified in the motion, we will only provide
copies of the report to specific individuals who are identified in advance to the Chairman (through me).

Regards,
David

David Grannis
Staff Director

Senate Select Committee on Intelligence

UNCLASSIFIED

JA 98



Case 1:13-cv-01870-JEB Document 39-1 Filed 01/21/15 Page 46 of 48
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 102 of 171

Exhibit F

JA 99



Intelligence Committee Votes to Declassify Portions of CIA Study - Press Releases - New... Page 1 of 2
Case 1:13-cv-01870-JEB Document 39-1 Filed 01/21/15 Page 47 of 48
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 103 of 171

United States Senator Dianne Feinstein

Apr 03 2014

Intelligence Committee Votes to Declassify Portions of
CIA Study

Washington—Senate Intelligence Committee Chairman Dianne Feinstein
(D-Calif.) released the following statement after the committee voted to
declassify the executive summary and conclusions of its landmark report on
the CIA’s Detention and Interrogation Program:

“The Senate Intelligence Committee this afternoon voted to declassify
the 480-page executive summary as well as 20 findings and conclusions
of the majority’s five-year study of the CIA Detention and Interrogation
Program, which involved more than 100 detainees.

“The purpose of this review was to uncover the facts behind this secret
program, and the results were shocking. The report exposes brutality
that stands in stark contrast to our values as a nation. It chronicles a
stain on our history that must never again be allowed to happen.

“This is not what Americans do.

“The report also points to major problems with CIA’s management of
this program and its interactions with the White House, other parts of
the executive branch and Congress. This is also deeply troubling and
shows why oversight of intelligence agencies in a democratic nation is so
important.

“The release of this summary and conclusions in the near future shows
that this nation admits its errors, as painful as they may be, and seeks to
learn from them. It is now abundantly clear that, in an effort to prevent
further terrorist attacks after 9/11 and bring those responsible to
justice, the CIA made serious mistakes that haunt us to this day. We are
acknowledging those mistakes, and we have a continuing responsibility
to make sure nothing like this ever occurs again.

“The full 6,200-page full report has been updated and will be held for
declassification at a later time.

“I want to recognize the tireless and dedicated work of the staff who
produced this report over the past five years, under trying
circumstances. They have made an enormous contribution. I also thank

JA 100
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the senators who have supported this review from its beginning and
have ensured that we reached this point.”

Background

The report describes the CIA’s Detention and Interrogation Program
between September 2001 and January 2009. It reviewed operations at
overseas CIA clandestine detention facilities, the use of CIA’s so-called
“enhanced interrogation techniques” and the conditions of the more than 100
individuals detained by CIA during that period.

The executive summary, findings, and conclusions—which total more than
500 pages—will be sent to the president for declassification review and
subsequent public release. President Obama has indicated his support of
declassification of these parts of the report and CIA Director Brennan has
said this will happen expeditiously. Until the declassification process is
complete and that portion of the report is released, it will remain classified.

The Senate Intelligence Committee initiated the study of CIA’s Detention
and Interrogation Program in March 2009. Committee staff received more
than 6 million pages of materials, the overwhelming majority of which came
from the CIA, but also included documents from the Departments of State,
Justice and Defense. Committee staff reviewed CIA operational cables,
memoranda, internal communications, photographs, financial documents,
intelligence analysis, transcripts and summaries of interviews conducted by
the CIA inspector general while the program was ongoing and other records
for the study.

In December 2012, the committee approved the report with a bipartisan vote
of 9-6 and sent it to the executive branch for comment. For the past several
months, the committee staff has reviewed all comments by the CIA as well
as minority views by committee Republicans and made changes to the report
as necessary to ensure factual accuracy and clarity.

HiH
Permalink: http://www.feinstein.senate.gov/public/index.cfm/2014/4/senate-

intelligence-committee-votes-to-declassify-portions-of-cia-detention-
interrogation-study
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION,
and AMERICAN CIVIL LIBERTIES
UNION FOUNDATION,

Plaintiffs, Civil Action No. 1:13-¢v-01870 (JEB)

V.

CENTRAL INTELLIGENCE AGENCY, et
al.

Defendants.

DECLARATION OF JULIA E. FRIFIELD

Pursuant to 28 U.S.C. § 1746, 1, Julia E. Frifield, declare and state as follows:

1. [ am the Assistant Secretary of the Bureau of Legislative Affairs (“H”) of the U.S.
Department of State (“Department”). In this capacity, I am responsible for advising the Secretary
of State on legislative matters, and directing the staff of H. Prior to holding this position, I
served as Chief of Staff to U.S. Senator Barbara Mikulski.

2. H coordinates legislative activity for the Department and advises the Secretary,
the Deputy Secretaries, and other Department principals on legislative strategy. H facilitates
effective communication between Department officials and the Members of Congress and their

staffs. H works closely with authorizing, appropriations, and oversight committees of the House

JA 102



Case 1:13-cv-01870-JEB Document 39-2 Filed 01/21/15 Page 2 of 4
USCA Case #15-5183  Document #15838?5 Filed: 11/16/2015  Page 106 of 171

and Senate, as well as with individual Members that have an interest in Department or foreign
policy issues.

3. Through the exercise of my official duties, I am familiar with this civil action and
the underlying Freedom of Information Act (“FOIA™) request at issue. The purpose of this
declaration is to explain the Department’s receipt, treatment, and handling of the record sought,
the full revised Senate Select Committee on Intelligence’s report, Study of the CIA’s Detention
and Interrogation Program (“SSCI Report™). Additionally, this declaration details the
instructions the Department has received from Congress regarding treatment of the report.

4. This declaration is based on my personal knowledge and information acquired in

my official capacity in the performance of my official functions.

PLAINTIFF’S FOIA REQUEST

5L I have been informed that, by letter dated May 6, 2014, the American Civil
Liberties Union and the American Civil Liberties Union Foundation (“Plaintiffs”) submitted a
FOIA request to the Department, excerpted in relevant part below:
“Requesters seek the disclosure of the updated version of the Senate
Select Committee on Intelligence's report, Study of the CIA's Detention
and Interrogation Program (the "Revised Report"). See Letter from Sen.

Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
http://bit.ly/OKXyvw (describing the Revised Report).”

6. Plaintiffs filed a second amended complaint in this lawsuit to compel the

Department’s production of the report on June 5, 2014.

ACLU v. CIA et al.
Frifield Declaration
No. 1:13-cv-01870 (JEB)
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THE DEPARTMENT’S RECEIPT AND TREATMENT OF THE SSCI REPORT

78 By cover letter dated December 10, 2014, Senator Dianne Feinstein, then
Chairman of the Senate Select Committee on Intelligence, transmitted to President Barack
Obama the “full and final” version of the SSCI Report. Numerous Executive Branch officials
were copied on the letter, including Secretary of State John F. Kerry. Prior to the issuance of this
letter, the Department had never received the full updated version of the SSCI Report. In the
letter, Senator Feinstein requested that the report be made available to Executive Branch
agencies “as appropriate to help make sure this experience is never repeated.”

8. On December 12, 2014, the Feinstein letter and a compact disc (“CD”) were
hand-delivered by an official from SSCI to a Department official within H’s Office of Senate
Affairs. The CD was classified at the Top Secret level and marked as containing Sensitive
Compartmented Information (“SCI™), as labeled on the inner envelope holding the CD. SCI
refers to a method of handling certain types of classified information related to specific national
security topics, particularly intelligence sources, analysis, and methods. The inner envelope
containing the CD was never opened, and the CD was immediately placed into a secure storage
facility. It was later transferred to a secured location within the Bureau of Intelligence and
Research (“INR™), which is the focal point for receiving and storing sensitive compartmented
classified information. The inner envelope containing the CD remains sealed and the
Department has marked the outer envelope “Congressional Record — Do Not Open, Do Not
Access.”

9. Since receiving the CD in the Department, the contents of the disc have never
been opened, accessed, or read, as indicated by the fact that the inner envelope remains sealed.
Neither the CD nor its contents have been integrated into the Department’s files or records

ACLUv. CIA et al.
Frifield Declaration
No. 1:13-cv-01870 (JEB)
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systems. To the extent certain individuals have handled the CD, it has been for the sole purpose
of ensuring it is properly and securely stored.

10. By letter dated January 14, 2015, the current Chairman of the Senate Select
Committee on Intelligence, Senator Richard Burr, sent a letter to President Obama, cc’ing
Secretary of State John F. Kerry, among others. In this letter, Chairman Burr made it clear that
he considers the report “to be a highly classified and committee sensitive report,” and that “[i]t
should not be entered into any Executive Branch systems of records.” Accordingly, he requested
that the SSCI Report be returned to the Committee and that, should Executive Branch officials

wish to view the report, the Committee would attempt to make other accommodations available.

*kE

[ declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge.

Executed this Zl day of January 2015, Washington, D.C.

Madus Vst d

() Julia E. Frifidd

ACLU v. CI4 et al.
Frifield Declaration
No. 1:13-cv-01870 (JEB)
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION,
and AMERICAN CIVIL LIBERTIES
UNION FOUNDATION,

Plaintiffs, Civil Action No. 1:13-cv-01870 (JEB)
V.

CENTRAL INTELLIGENCE AGENCY, et
al, :

Defendants.

N’ N’ N N N’ N N N N N N N N N

DECLARATION OF MARK H. HERRINGTON
| _:;P,u‘rauant to 28 U.S.C. § 1746, I, Mark H. Herrington, hereby declare under penalty of
perjury that the following is true and correct:
L I am an Associate Deputy General Counsel in the Office of General Counsel
(“OGC”) (Office of Litigation Counsel) of the United States Department of Defense (“DoD”).
| OGC provides legal advice to the Secretary of Defense and other leaders within the DoD. I'am
| responsible for, among other things, overseeing Freedom of Information Act (“FOIA™) litigation
involving DoD. I have held my current position since March 2007. My duties include
coordinating searches acrossﬂDoD to ensure thoroughness, reasonableness, and consistency.
'3 The statements in this declaration are based upon my personal knowledge and
upon my réview of information available to me in my official capacity. Specifically, I am the

OGC counsel assigned to this case.

JA 106




e

Case 1:13-cv-01870-JEB  Document 39-3 Filed 01/21/15 Page 2 of 3
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 - Page 110 of 171

Purpose of this Declaration

3. I submit this declaration to provide information regarding DoD’s handling of the
record that is the subject of this litigation.

Plaintiff’s Request

4. On May 6, 2014, Plaintiffs requested “the updated version of the Senate Select
- Committee on Intelligence’s report, Study of the CfA 's Detention and Interrogation Program.”
(“SSCI Report™) |
Status

5. At the time of Plaintiffs’ request, DoD did not have a complete version of the
SSCI Report. DoD had previously received a copy of the SSCI Report executive summary
during the classification review conducted by the Executive Branch prior to the release of the
declassified version of that executive summary. DoD first received a copy of the full version in
December 2014 after the SSCI publically released the declassified Executive Summary of the
SSCI Report. The SSCI report was transmitted with a letter dated December 10, 2014, from
Senator Dianne Feinstein, who was then SSCI Chairman.

6. DoD has treated the SSCI Report as a congressional record and continues to do
so. The Report has not been placed within a DoD system of records, it is stored in secure

locations, access to it is limited to an small number of persons with proper clearance and a need

to know, and access is strictly controlled by the Under Secretary of Defense for Intelligence.

7. Through inter-agency discussions within the Executive Branch, DoD was aware
that the SSCI had been adamant that the draft version of the Report could not be integrated with
agency record filing systems, and that disposition and control over the records, even after the
completion of the Committee’s review, lay exclusively with the Committee. With those

2
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admonishments in mind, DoD has tréated the classified executive summary and this full version
similarly. DoD has two»copies of the full SSCI Report and both are kept in sensitive
compartmented information facilities (“SCIF”s). One is kept in a safe in the SCIF office of the
Under Secretary of Defense for Intelligence. The other copy is ona stand-alone, TOP SECRET
laptop in the SCIF office of the Under Secretary’s principal legal adviser, the DoD Deputy
General Counsel (Intelligence), so that she may address/advise on litigation and other legal
related matters, as necessary. Only the Deputy General Counsel has access to that copy.
Further, given the highly classified nature of the report, broad dissemination throughout DoD is
not possible. |

8.  DoD’s treatment of the full SSCI Report is consistent with all previous indications
from Congress about the use of the Report. DOD ihterpreted the December 10, 2014, letter
from Senator Feinstein as consistent with these caveats, and has continued to treat the Report

consistent with the understanding that the Report remains a congressional record.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of petjury that the foregoing is true
and correct.

Dated this 21st day of January, 2015, in Arlington, VA.

e —

—
“Mark H. Herrington, Esq.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES UNION,
and AMERICAN CIVIL LIBERTIES
UNION FOUNDATION,

Plaintiffs, Civil Action No. 1:13-cv-01870 (JEB)

V.

CENTRAL INTELLIGENCE AGENCY, et
al.

Defendants.

DECLARATION OF PETER J. KADZIK
ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE AFFAIRS
U.S. DEPARTMENT OF JUSTICE

I, PETER J. KADZIK, hereby declare and state:

1. I have served as the Assistant Attorney General for Legislative Affairs at the
Department of Justice (DOJ or Department) since I was confirmed by the Senate in June 2014.
In the year prior to that, I was a Deputy Assistant Attorney General and then the Principal
Deputy Assistant Attorney General for Legislative Affairs. Prior to joining DOJ, I was in private
practice at Dickstein Shapiro LLP. Earlier in my career, [ served as an Assistant United States
Attorney in the District of Columbia. As Assistant Attorney General for Legislative Affairs, I
head the DOJ’s Office of Legislative Affairs (OLA), which is responsible for managing the
Department’s relationship with Congress. OLA represents the Department in communications to
Congress and articulates congressional interests and priorities to Department leadership. This

involves communications about legislative, oversight, and other matters of interest to Members
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of Congress. In particular, | interact regularly with Members and staff of the Senate Select
Committee on Intelligence (SSCI) about legislative and oversight matters.

2. Through the exercise of my official duties, I am familiar with this civil action and
the underlying Freedom of Information Act (“FOIA”) request. The purpose of this declaration is
to explain DOJ’s receipt and treatment of the document at issue in this litigation — the current
version of the full report authored by SSCI concerning the CIA’s former detention and
interrogation program (the “Full Report™).

3. The statements in this declaration are based on my personal knowledge and

information made available to me in my official capacity.

PLAINTIFF’S FOIA REQUEST

4. By letter dated May 6, 2014, the plaintiffs in this case submitted a FOIA request
to DOJ, seeking “the updated version of the Senate Select Committee on Intelligence’s Report.”
A true and correct copy of this letter is attached hereto as Exhibit A. On May 22, 2014, Vanessa
Brinkmann, Senior Counsel in the Office of Information Policy, responded on behalf of OLA
that, “the Central Intelligence Agency (CIA) is the agency best suited to respond to your request.
[ understand that you have already submitted your request to the CIA. That agency will respond
to you directly if it has not done so already.” A true and correct copy of this letter is attached
hereto as Exhibit B. On June 5, 2014, the plaintiffs amended their prior complaint in this lawsuit
to seek the release of the “Updated SSCI Report,” and added DOJ as a defendant on that claim.
DOJ has interpreted this to refer to the most current version of the Full Report — the December
2014 version, which is the only updated version of the Full Report that DOJ has received since

DOJ was added as a defendant in this lawsuit.
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DOJ’S RECEIPT AND TREATMENT OF THE FULL REPORT

5. I am informed that on December 12, 2014, a former member of my staff received
two copies of the Full Report by hand delivery from a SSCI Security Officer. One copy was for
DOJ; the other copy was for the Federal Bureau of Investigation (FBI). Each copy was
accompanied by a December 10, 2014 letter from SSCI Chairman Dianne Feinstein to the
President. The package is classified as “Top Secret/Sensitive Compartmented Information
(“TS/SCI”) with additional classification markings for the applicable codeword. SCI is
classified information concerning, or derived from, intelligence sources, methods, or analytical
processes requiring handling within formal access control systems. SCI is sometimes referred to
as “codeword” information, and its sensitivity requires that it be protected in a much more
controlled environment than other classified information.

5. The two copies of the Full Report were delivered in a single package containing
two discs. The same former staff member, who was the only member of the OLA staff other
than I who — because of the classification level of the Full Report — had the clearances required
to handle that document, signed for the copies for both DOJ and the FBI, and took the package to
the OLA Sensitive Compartmented Information Facility (“SCIF”) where he opened it and
retrieved the DOJ copy of the Full Report with the accompanying letter. He rewrapped the copy
for the FBI in the original wrapping, the interior of which was marked TS/SCI with the
applicable codeword, placed the DOJ copy in another envelope, marked it with the same
classification markings, as well as “Senate Intel RDI Report,” and immediately placed both
copies into OLA’s SCIF. The CDs themselves were also marked TS/SCI, with the applicable

codeword marking.
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7 The copies of the Full Report that OLA received were not distributed further, and
I am advised that the member of OLA’s staff who signed for the documents and placed them in
the SCIF did not open either of the CD cases, and has not reviewed the documents.

8. I have not reviewed the Full Report, and the FBI has neither retrieved nor
reviewed its copy of the Full Report, which remains in the OLA SCIF. The DOJ copy of the Full
Report also remains unopened in the OLA SCIF, and has exterior markings that state: “Senate
Intel RDI Report,” “Congressional Record,” and is marked “TS/SCI” with the applicable
codeword marking.

9. The disc itself has not been integrated into any agency records system, although
the cover letter that accompanied it, a copy of a letter from Senator Feinstein to the President,
was separated from the disc and assigned an agency tracking number. The disc itself is

referenced as a classified attachment to the letter.

I declare under penalty of perjury that the foregoing is true and correct.

VAR

PETER J. KADZIK
Assistant Attorney General
Office of Legislative Affairs
U.S. Department of Justice

Executed this 21* day of January 2015.
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Exhibit A
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Ceniral Intelligence Agency
Washington, D.C. 20505
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7 VT
AMERICAN CIVIL LIBERTIES UNION

OSD/JS FOIA Requester Service Center
Office of Freedom of Information

1155 Defense Pentagon

Washington, DC 20301-1155

AMERICAN CIVIL LIBERYIES

A g Office of Information Programs and Services, A/GIS/IPS/RL
LEGAL DEPARTMENT U.S. Department of State

NAIIONAL OTFICC z

ViR HRUAU SIREED, I81m L. Washington, D.C. 20522-8100

NCW YORK, NY 104004 2000

ot Carmen L. Mallon, Chief of Staff

ViNW ACLU.ORG Office of Information Policy

OFFICERS AND DIRECTORS U.S. Departinent of Justice

SUSAN N, HERMAN 1425 New York Avenue, N.W., Suite 11050

ERESI0EN

Washington, D.C. 20530-0001
ANTIONY D ROMERD
ESECUIIVE BIRECTOR

HICHARD ZACKS Re:

Request Under Freedom of Information Aet/
TREALUREN

Expedited Processing Requested

To Whom It May Concern:

This letter constituies a request (“Request™) pursuant to the
Freedom of Information Act (“FOIA™), 5 1.S.C. § 552 er seq., and various
relevant implementing regulations, see 32 C.F.R. § 1900 (Central
Intelligence Agency); 28 C.F.R. § 16.1 (Department of Justice); 32 C.F.R,
§ 286 (Department of Defense); and 22 C.F.R. § 171.10 et seq.
(Department of State). The Request is submitted by the American Civil
Liberties Union and the American Civil Liberties Union Foundation
({together, the “ACLU” or the ‘‘Reque.stezrs.").1

! The American Civil Libenties Union is a non-profit, 26 U.S.C. § 501(c)(4)
membership organization that cducates the public about the eivil liberties implications of
pending and proposed swate and federal legislation, provides analysis of pendmg and
proposed legislation, directly lobbies legislators, and mobilizes iLs members to lobby their
legislators. The American Civil Liberties Union Foundation is a separate 26 U.S.C,

1

LTI~ )
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Requesters seek the disclosure of the updated version of the Senate
Select Committee on Intelligence’s report, Study of the CIA s Derention
and Interrogation Program (the “Revised Report”). See Letier from Sen.
Dianne Feinstein to President Barack Obama (Apr. 7, 2014),
http://bit.ly/OKXyvw (describing the Revised Report).

* k *

In March 2009, the Senate Select Committee on Intelligence

(“SSCT” or “Committee™) began an investigation into the CIA’s post-9/11
program of rendition, secret detention, torture, and other cruel, inhuman,
and degrading treatment of detainees. In the course of its investigation,
the S8CI reviewed six million pages of government records documenting

S i e the treatment of detainees in CIA custody. The SSCI’s intent was to

UMM FAUNAT N praduce “a dewiled, factual descripion of how inrerrogation techniques
were used, the conditions under which detainees were held, and the
intelligence that was—or wasn’t—gained from the program.” Joint
Statement from Senator Dianne Feinstein, Chairman, Senate Intelligence
Committee, and Senator Carl Levin, Chairman, Senate Armed Services
Committee (Apr. 27, 2012), hrtp://1.usa.gov/IKjkq0.

At the end 0f 2012, the SSCI completed its Study of the CIA s
Detention and Interrogarion Program, which spans more than 6,000
pages, includes 35,000 footnotes, and cost $40 million to produce (the
“Initial Report™). On December 13, 2012, the SSCI formally adopted the
Initial Report. See S. Rep. No. 113-7, at 13 (Mar. 22, 2013). The SSCI
subsequently disseminated the Initial Report to Executive Branch
agencies, Afler reviewing comments by the CIA and minority views of
Commiftee Republicans, the SSCI made changes to the Initial Report,
which led to the SSCI's adoption of the Revised Report.

On April 3, 2014, the SSCI voted to send the “Findings and
Conclusions” and “Executive Summary” of the Revised Report to the
Executive Branch for declassificarion review. See Press Release, Sen.
Feinstein, Intzlligence Committee Votes to Declassify Portions of CIA
Study (Apr. 3, 2014), hup://1.usa.gov/Ih1YOkt. In her transmittal lenter to
President Obama, SSCI Chairman Senator Feinstein stated that the
Revised Report should be viewed as “the authoritative report on the CIA’s
actions,” and that she would be transmitting the Revised Report to
appropriate Executive Branch agencies. See Letter from Sen. Feinstein to
President Obama, http://bit.ly/OKXyvw.,

§ 501(c)(3) organization that provides legal representation free of charge to individuals
and organizations in civil rights and civil liberties cases, educates the public about civil
rights and civil libertics 1ssues across the country, and provides analyses of pending and
proposed legislarion.
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The Revised Report is of clear and enormous public importance.
The American public has a right to know the full truth, based on a
comprehensive government investigation, about the torture and other
abusive treatment of detainees authorized by officials at the highest levels
of our government. The Revised Report is a crucial part of the historical
record on the United States’ abusive interrogation practices, as well as
current and future public discussion about the CIA’s treatment of
detainees during the administration of President George W. Bush. Indeed,
President Obama urged the Committee to complete the Revised Report
and send it to the Executive Branch for declassification, “so that the
American people can understand what happened in the past, and that can
help guide us as we move forward.” Jennifer Epstein, Barack Obama
Weighs in on Senate-CIA Flap, Politico, Mar, 12, 2014,
http://politi.co/leproSL.

AMERICAN CiviL LIBERTIES
UNION FOUNCATICH

According to Senator Feinstein, the Revised Report “exposes
brutality that stands in stark contrast to our values as a nation. It
chronicles a stain on our history that must never again be allowed 1o
happen.” Press Release, Sen. Feinstein, Intelligence Committee Votes to
Declassify Portions of CIA Study, http://1.usa.gov/1h'YOkt, In addition
to chronicling the CIA’s detention and torture of detainees, the Revised
Report “raises serious concerns about the CIA’s management™ of its
detention and torture program. Press Release, Sens. Susan Collins and
Angus King, Collins, King Announce Support for Declassification of
Intelligence Committee Report on C1A Detention & Interrogation Program |
(Apr. 2, 2014), hrtp://1.usa.gov/1kws9vI. Specifically, the Revised Repont
“concludes that the spy agency repeatedly misled Congress, the White
House, and the public about the benefits” of the CIA’s torture program.
David S. Joachim, Senaie Panel Votes to Reveal Report on C.IA.
Inrerrogations, N.Y. Times, Apr. 3, 2014, http:/nyti.ms/1eejlaR; see also
Letter from Sen, Mark Udall to President Barack Obama, Mar. 4, 2014,
hutp://bit.ly/1hwpU9p (noting that “much of what has been declassified
and released about the operation, management and effectiveness of the
CIA’s Detention and Interrogation Program is simply wrong. These
inaccuracies are detailed in the 6,300 page Committee Study[.]™).

Release of the Revised Report is therefore critical to ensure timely
public access to a congressional investigative report of historic
gignificance. For much of the last decade, the legality and wisdom of the
CIA’s practices, as well as the resulting harm to individuals® human rights,
our nation’s values, and our national securily, have been matters of intense
and ongoing public debate. A fair public debate of these issues must be
informed by the Revised Report. Other official investigative reports have
been made available to the public: for example, the Senate Armed
Services Committee Report, which concemed the Department of

MAY-B7-2014 11:57AM  From: 2125492675 ID:WHS ESD FOID Pace:004 R=120%
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Defense’s invalvement in detainee abuses, was released in full in April
2009. The SSCI’s Revised Report likewise cught to be released.

1. Record Requested

Requesters seek disclosure of the SSCI’s recently revised report on
the CIA's rendition, detention, and interrogation program in the years
following 9/11.

With respect to the form of production, see 5 U.S.C,
§ 552(a)(3)(B), we request that the Revised Report be provided
electronically in a text-searchable, static-imape format (PDF), in the best
image quality in the agency’s possession.

I1._Application for Expedited Processing

AMCRICAN CIVIL LIBERTIES
UNION FOUNDATION

We request expedited processing pursuant to 5 U.S.C.
§ 552(a)(6)(E) and 32 C.F.R. § 1900.34(c); 28 C.F.R. § 16.5(d); 32 C.F.R.
§ 286.4(d)(3); and 22 C.F.R. § 171.12(b). There is a “compelling need”
for these records, as defined in the statute and regulations, because the
information requested is urgently needed by an organization primarily
engaped in disseminating information in order to inform the public about
actual or alleged government activity. 5 U.S.C. § 552(a)(6)(E)(v); see
also 32 C.F.R. § 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R.
§ 286.4(d)(3)(i1); 22 C.F.R, § 171.12(b)(2). In addition, the records sought
relate to a “breaking news story of general public interest,” 32 C.F.R.
§ 1900.34(c)(2) (providing for expedited processing when “the
information is relevant 10 a subject of public urgency concerning an actual
or alleged Federal government activity™); see also 32 C.F.R.
§ 286.4(d)(3)i)(A); 22 C.F.R. § 171.12(b)(2)(i); 28 C.F.R.
§ 16.5(a)(1)(v).

A The ACLU is an organization primarily engaged in
disseminating information in order to inform the public
aboul actual or alleged governmeni activity.

The ACLU is “primarily engaged in disseminating information”
within the meaning of the statute and relevant regulations. 5 U.S.C.
§ 552(a)(6)E)(v)(IT); 32 C.F.R. § 1900.34(c)(2); 28 C.F.R.
§ 16.5(d)(1)(ii); 32 C.FR. § 286.4(d)(3)(ii); 22 C.F.R. § 171.12(b)(2). See
ACLU v. Dep't of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004)
(finding that a non-profit, public-interest group that “gathers information
of potential interest to a segment of the public, uses its editorial skills to
turn the raw material into a distinct work, and distributes that work to an
audience” is “primarily engaged in disseminating information” (internal
citation omitied)); see also Leadership Conference on Civil Rights v.
Gonzales, 404 F, Supp. 2d 246, 260 (D.D.C. 2005) (finding Leadership

4
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Conference—whose mission is “to serve as the site of record for relevant
and up-to-the-minute civil rights news and information” and to
“disseminate[] information regarding civil rights and voting rights to
educate the public [and] promote effective civil rights laws”—to be
“primarily engaged in the dissemination of information™).

Dissemination of information about actual or alleged government
activity is a critical and substantial component of the ACLU's mission and
work. The ACLU disseminates this information to educate the public and
promote the protection of civil liberties. The ACLU’s regular means of
disseminating and editorializing information obtained through FOIA
requests include: a paper newsletter distributed to approximately 450,000
people; a bi-weekly electronic newsletter distributed 10 approximately
300,000 subscribers; published reports, boaks, pamphlets, and fact sheets;

PR EN % a widely read blog; heavily visited websites, including an accountability
1 IVIL LIBERTIES ¥ g T
UNIDN FOUNDATION microsite, http://www.aclu.org/accountability; and a video series.

The ACLU also regularly issues press releases to call attention to
documents obtained through FOTA requests, as well as other breaking
news.” ACLU attorneys are interviewed frequently for news stories about
documents released through ACLU FOIA requests.’

* See, e.g., Release, American Civil Liberties Union, Documenis Show FBI Monitored
Buy Area Occupy Movemeny, Sept. 14, 2012, hup://www.aclu.org/mode/36742; Press
Release, American Civil Liberties Union, FOI4 Documents Show FBI Using " Mosque
QOurreach " for Intelligence Garhering, Mar. 27, 2012, http://www.aclu.org/national-
security/foia-documents-show-tbi-using-mosque-outreach~intelligence-gathering; Press
Release, American Civil Libertics Union, FOI4 Documents Show FBI [llegally
Collecting intelligence Under Guise of “Community Outreach,” Dec. 1,2011,
http://www aclu.org/national-security/foia-documents-show-fbi-illegally-collecting-
intelligence-under-guise-community; Press Release, American Civi] Liberties Union,
FOIA Documents from FB81 Show Unconstitutional Racial Profiling, Oct. 20, 2011,
hrp://www.aclu.org/national-security/fois-documents-fbi-show-unconstitutional-racial-
profiling; Press Relcase, American Civil Liberties Union, Documents Obtained by ACLU
Show Sexual Abuse of Immigration Detginees is Widespread Narional Problem, Oct. 19,
2011, http://'www aclu.orghimmigrants-rights-prisoners-rights-prisoners-
rights/documents-obtained-aclu-show-sexual-abuse; Press Release, American Civil
Libeniics Union, New Evidence of Abuse ar Bagram Underscores Need for Full
Disclosure Abour Prison, Suys ACLU, June 24, 2009, hup://www.aclu,org/national-
security/new-evidence-abuse-bagram-underscores-need-full-disclosure-about-prison-
says-aclu,

? Sae, e.g., Carrie Johnson, Delay in Releasing CIA Report Is Sought; Justice Dep't
Wants More Time ra Review IG's Findings on Detainee Treatment, Wash, Post, June 20,
2009 {quoting ACLU staff awornecy Amrit Singh); Peter Finn & Julie Tate, CIA4 Mistaken
an 'High-Value' Detainee, Docyment Shows, Wash. Poat, June 16, 2009 (quoting ACLU
staff attoney Ben Wimer), Scott Shane, Lawsuits Force Disclosures by CLA., NY.
Times, June 10, 2009 (quoting ACLU Narional Security Project director Jamee] Jaffer);
Joby Warrick, Like FBI, CIA Has Used Secrer 'Leners,” Wash, Post, Jan. 25, 2008
(quoting ACLU stafl attorney Melissa Goodman).
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The ACLU website specifically includes features on information

about actual or alleped government activity obtained through FOIA.® For
example, the ACLU maintains an online “Torture Database,” a
compilation of over 100,000 FOTA documents that allows researchers and
the public to conduct sophisticated searches of FOIA documents relating
to government policies on rendition, detention, and interrogation.”
Another example is the ACLU’s “Mapping the FBI” portal, which
analyzes, compiles, and makes available to the public records obtained
through the ACLU’s FOIA requests for information about the FBI's racial
and ethnic “mapping” of American communilties. From the Mapping the
FBI1 portal, users can search the FOIA documents by state and subject
matter in addition to accessing detailed commentary and analysis about the
records and government activities. Beyond websites, the ACLU has
produced an in-depth television series on civil liberties, which has

s b W included analyses and explanation of information the ACLU has obtained

UNION FOUNDATION t.hrough FOIA.

The ACLU plans to analyze and disseminate to the public the
information gathered through this Request. The record requested is not
sought for commercial use, and the Requesters plan to disseminate the
information disclosed as a result of this Request to the public at no cost.®

B. The record sought is urgently needed to inform the public
about acrual or alleged government activity.

The Revised Report is urgently needed to inform the public about
actual or alleged government activity; moreover, this document relates to a
breaking news story of general public interest, specifically, the CIA’s
rendition, detention and interrogation program and its authorization of
abusive techniques after September 11, 2001. See 32 C.F.R.
§ 1900.34(c)(2); 28 C.F.R. § 16.5(d)(1)(ii); 32 C.F.R. § 286.4(d)(3XiiNA);
22 C.F.R. § 171.12(b)(2). !

4 See, e,g., http://www.aclu org/national-security/predator-drone-loia; 1
hrip:/iwww.aclu.org/national-security/anwar-al-awlaki-foia-request;
hop:/iwww.aclu.org/mappingthefbi; http://www.aclu,org/national-security/bagram-foia;
hup:/fiwww.aclu.org/safefree/torture/csrifoia.html;
http://www.aclu org/safefree/nsuspying/30022res20060207 homl;
hup://www.aclu.org/parriotfoia; http://www.aclu.org/spyfiles; and
hup:/fwww.aclu.org/safefree/nationalsecurityleters/32140res2007101 L humnl.

* http://www.tonuredatabase.org,

% In addition to the national ACLU offices, there are 53 ACLU afliliate and national
chapter oftices located throughout the United Stares and Puerto Rico. These offices
further disseminate ACLU material 1o local residents, schools, and organizations through
a variety of means, including their own websiles, publications, and neysletters. Further,
the ACLU makes archived materials available at the American Civil Liberties Union
Archives at Princeton University Library.
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We make this Request to further the public’s understanding of the
CIA’s propram and the role of senior officials in conceiving of and
authorizing the use of abusive interrogation techniques in the wake of
September 11, 2001. The public has and continues 10 manifest an abiding
interest in the conduct of the CIA and other executive agencies with
respect to individuals seized, detained, and interrogated for
counterterrorism purposes. While U. 8. intelligence officials have
acknowledged that the CIA used harsh and coercive mtetropation
techniques, Congress’s investigation sets forth the most comprehensive
account to date of what happened and why, and i is imperative that its

findings be made public.
Over the past eighteen months, national news stories have
" highlighted the significance of the SSCI investigation for the public
AMERICAN CIVIL LIRFRTIES : r :
UNIDN FOUNDATIGN record. In the run-up to the Committee vote on the Initial Report in

December 2012, a host of articles and editorials were published
emphasizing how important it is for the results of the SSCI's investigation
to be made public. See, e.g., Ed Pilkington, Senate Under Pressure to
Release Mammoth Report on CIA Interrogarion, The Guardian (U.K.),
Dec, 13, 2012, hutp://bit.ly/VECh2]; Carolyn Lochhead, Dianne Feinstein
Torrure Reporr May Conflict with Bin Laden Movie, SFGate Blag, Dec.
11, 2012, http://bit.ly/USwxpl; Matt Bewig, Senare Report on CIA Torture
Technigues May Remain Secret, AllGov, Dec. 10, 2012,
hup://bit.ly/VLaXWE; Jim Kouri, Senate Democrats Urge Probe of CIA
Interrogations During Bush Years, Examiner, Dec. 7, 2012,
http://fexm.nr/TZTQuk; Mark Hosenball, Senators to Vorte on Probe of ClA4
Inrerrogarion Program, Reuters, Dec. 6, 2012, http://reut.rs/Rbul.3T;
Editorial, Our View: Snowe, Committee Should Release Torture Report,
Portland Press Herald, Nov. 23, 2012, hup://bit.ly/RYpVnf,

Similarly, during the weeks leading up to and following the
Commirtee’s declassification vote, nationwide media outlets have
continued to emphasize the critical importance of the Revised Report.

See, e.g., Bradley Klapper, Feinstein Asks White House to Edit Torture
Report, Associated Press, Apr. 8, 2014, htp://bit.ly/1kwLrB1; David S.
Joachim, Senaie Panel Votes to Reveal Reporr on C.1A. Interrogations,
N.Y. Times, Apr. 3, 2014, http://nyti. ms/1eejlaR: Ali Watkins, Marisa
Taylor, & David Lightman, Senare Panel Finds CIA Illegally Interrogated
Terror Suspecis After 9-11, McClaichy, Apr. 3, 2014,
http://bit.ly/1qzYEX]; David Ignatius, A4 Tortured Debate Berween
Congress and the CIA, Wash. Post, Apr. 1, 2014, http://wapo.st/1hEjfEg;
Marisa Taylor & David Lightman, CIA’s Harsh Interrogation Tactics
More Widespread Than Thoughr, Senate Investiguiors Found, McClarchy,
Apr. 1, 2014, http://bit,ly/lhmoXPY; Greg Miller, Adam Goldman, &
Ellen Nakashima, CI4 Misled on Interrogation Program, Senate Report
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Says, Wash., Post, Mar, 31, 2014, hup://wapo.st/1eeujNM; Bradley
Klapper, Senate Report: Torture Didn't Lead to Bin Laden, Associated
Press, Mar. 31, 2014, http:/bit.ly/1i5ZD0t; Mark Mazzetti, Senare Asks
C.I.A. to Share Its Reporr on Interrogations, N.Y. Times, Dec. 17, 2013,
http:/mytims/1eetXgk.

The contents of the Revised Report will inform urgent and ongoing
debate about the ClA interrogation program. The Revised Report
provides “the public with a comprehensive narrative of how torture
insinuated itself into U.S. policy,” a narrative that “is of more than
historical interest™ as the nation’s lawmakers move forward, Editorial,
Free the Torture Report, L.A. Times, Apr. 27, 2012,
http://lat. ms/ImBMZ9.

ceerA e G Expedited processing should be granted.

UNION FOUNDATION

111, Application for Waiver or Limitation of Fees
A Release of the record is in the public interest.

We request a waiver of search, review, and reproduction fees on
the grounds that disclosure of the requested record is in the public interest
because it is likely to contribute significantly to the public understanding
of the United States government’s operations or activities and is not
primarily in the commercial interest of the requester. 5 U.S.C,

§ 552(a)(4)(A)(iii); 32 C.F.R. § 1900.13(b)(2); 28 C.F.R. § 16.11(k); 32
CFR. §286.28(d); and 22C.F.R. § 171.17,

The Revised Report will significantly contribute to public
understanding of the government’s operations or activities. Moreover,
disclosure is not in the ACLU’s commercial interest. Any information
obtained by the ACLU as a result of this FOIA request will be available to
the public at no cost, See 32 C.F.R, § 1900.13(b)X2); 28 C.F.R.

§ 16.11(k); 32 C.F.R. § 286.28(d); 22 C.F.R. § 171.17.

Thus, a fee waiver would fulfill Congress’s legislative intent in
amending FOIA. See Judicial Warch Inc. v. Rossotri, 326 F3d 1309, 1312
(D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be liberally
construed in favor of waivers for noncommercial requesters,” (internal
quotation marks and citation omitted)); OPEN Govemment Act of 2007,
Pub. L. No. 110-175, § 2, 121 Stat. 2524 (finding that “disclosure, not
secrecy, is the dominant objective of the Act,” quoting Dep 't of Air Force
v. Rose, 425 U.S. 352, 361 (1992)).
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B, The ACLU qualifies as a representative of the news media.

A waiver of search and review fees is warranted because the
ACLU qualifies as a “representative of the news media” and the Revised
Report is not sought for commercial use. 5 U.S.C. § 552(a)(4)(A)(ii); see
aiso 32 C.F.R. § 1900.02(h)(3): 28 C.F.R. § 16.11(k); 32 C.F.R.
§ 286.28(d); 22 C.F.R. § 171.17. Accordingly, fees associated with the
processing of this request should be “limited to reasonable standard
charges for document duplication.”

The ACLU meets the statutory and regulatory definitions of a
“representative of the news media” because it is an “entity that gathers
information of potential interest to a segment of the public, uses its
editorial skills to turn the raw materials into a distinct work, and

= distributes that work to an andience,” 5 U.S.C. § 552(a)(4)(A)(i)(ID); see

S0 FNB AT also Nat'l Sec. Archive v. Dep’t of Def., 880 F.2d 1381, 1387 (D.C. Cir.
1989); c¢f. Am, Civil Liberties Union v. Dep 't of Justice, 321 F. Supp. 2d
24, 30 n.5 (D.D.C. 2004) (finding non-profit public interest group to be
“primarily engaged in disseminating information™), The ACLU is a
“representative of the news media” for the same reasons that it is
“primarily engaged in the dissemination of information.” See Elec.
Privacy Info. Crr. v. Dep't of Def., 241 F, Supp. 2d 5, 10-15 (D.D.C.
2003) (finding non-profit public interest group that disseminated an
electronic newsletter and published books was a “represemative of the
news media” for FOIA purposes).” Indeed, the ACLU recently was held
10 be a “representative of the news media.” Serv, Women’s Action
Network v. Dep't of Defense, No. 3:11CV1534 (MRK), 2012 WL
3683399, at *3 (D. Conn. May 14, 2012); see also Am. Civil Liberties
Union of Wash. v. Dep 't of Justice, No. C09-0642RSL, 2011 WL 887731,
at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of Washington to be a
“representative of the news media”), reconsidered in part on orher
grounds, 2011 WL 1900140 (W.D. Wash. May 19, 2011).

* ¥ ¥ \

Pursuant 1o applicable statute and regulations, we expect a |
determination regarding expedited processing within ten (10) calendar
days. See 5 U.S.C. § 552(a)(6)(E)(i1)(I); 32 C.F.R. § 1900.21(d): 28

7 On account of these factors, fees associated with responding to FOLA requests are
regularly waived for the ACLU. For example, in October 2013, the State Department
granmted a fee waiver Lo the ACLU with respect 1o a request for documents concerning the
United Srates’ targeting killing program. In June 2013, the National Security Division of
the Departmant of Justice granted a fee waiver to the ACLU with respect to a request for
documents relaling to standards goveming intelligence collection and the Division’s
interpretation of un executive order. Since at least 2002, government agencies ranging
from the Department of the Navy to the Department of Commerce hayve granted the
ACLU fee waivers in connection with its FOTA reguests.

9
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C.F.R. § 16.5(d)(4); 32 C.F.R. § 286.4(d)(3); 22 C.FR. § 171.12(b).

If the request is denied in whole or in part, we ask that you justify
all withholdings by reference to specific exemptions to the FOIA. We
also ask that you release all segregable portions of otherwise exempt
material.

We reserve the right 1o appeal a decision to withhold any
information or to deny a waiver of fees.

Please furnish the applicable records to:

Ashley Gorski

American Civil Liberties Union
AMERICAN CIYIL LIBERTIES 125 Broad SIreeI
UNION FOUNDATION 18th Floor

New York, NY 10004

Thank you for your prompt attention to this matter.

I hereby certify that the foregoing is true and correct to the best of
my knowledge and belief. See 5 U.S.C. § 552(a)(6)(E)(vi).

Ashley Gorski

American Civil Liberties Union
Foundation

125 Broad Street

18th Floor

New York, NY 10004

Tel: 212.284.7305

Fax: 212.549.2654

Email: agorski@aclu.org

10
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May 22, 2014

Ms. Ashley Gorski
American Civil Liberties Union Foundation

18th Floor

125 Broad Street

New York, NY 10004 Re:  OLA/14-02816 (F)
agorski@aclu.org VRB:DRH:SBT

Dear Ms. Gorski:

This responds to your Freedom of Information Act request dated May 6, 2014, and
received in this Office on May 12, 2014, seeking the updated version of the Senate Select
Committee on Intelligence's report Study of the Central Intelligence Agency’s Detention and
Interrogation Program cited in an April 7, 2014 letter from Committee Chair Dianne Feinstein
to President Barack Obama. This response is made on behalf of the Office of Legislative
Affairs.

I have determined that the Central Intelligence Agency (CIA) is the agency best suited
to respond to your request. | understand that you have already submitted your request to the
CIA. That agency will respond to you directly if it has not done so already.

If you are not satisfied with my response to this request, you may administratively
appeal by writing to the Director, Office of Information Policy, United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through this Office’s eFOIA portal at http://www.justice.gov/oip/efoia-
portal.ntml. Your appeal must be received within sixty days from the date of this letter. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked
“Freedom of Information Act Appeal.”

Sincerely,

Vanessa R. Brinkmann
Senior Counsel
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VE. MARINE

tes Senate

DMMITTEE DN

Lnited Sta

WASHINGTON, DC 30610-8475

December 14, 2012

The President

The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President:

I am pleased to inform you that the Senate Select Committee on Intelligence
has completed its study of the CIA’s former detention and interrogation program,
and has produced a 6,000 page report, complete with an executive summary,
findings, and conclusions. Yesterday, the Committee approved the report by a vote
of 9-6. I will be providing a copy of the report for your review as it involves the
implementation of a program conducted under the authority of the President.

This review is by far the most comprehensive intelligence oversight activity
ever conducted by this Committee. We have built a factual record, based on more
than six million pages of Intelligence Community records. Facts detailed in the
report are footnoted extensively to CIA and other Intelligence Community
documents. Editorial comments are kept to a minimum, clearly marked, and
included to provide context. We have taken great care to report the facts as we
have found them.

I am also sending copies of the report to appropriate Executive Branch
agencies. I ask that the White House coordinate any response from these agencies,
and present any suggested edits or comments to the Committee by February 15,
2012. After consideration of these views, I intend to present this report with any
accepted changes again to the Committee to consider how to handle any public
release of the report, in full or otherwise.

The report contradicts information previously disclosed about the CIA

detention and interrogation program, and it raises a number of issues relating to
how the CIA interacts with the White House, other parts of the Executive Branch,
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and Congress. Recognizing the many important issues before you, I urge you to
review or get briefed on the report as soon as possible. I will be pleased to make
myself, and staff, available to discuss the report at your convenience.

Sincerely yours,

Dianne Feinstein
Chairman

cc:  Mr. Michael Morell, Acting Director, Central Intelligence Agency
The Honorable James Clapper, Director of National Intelligence
The Honorable Eric Holder, Attorney General
The Honorable Leon Panetta, Secretary of Defense
The Honorable Hillary Clinton, Secretary of State
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April 7, 2014

The Honorable Barack Obama
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President,

I am pleased to inform you that the Senate Select Committee on Intelligence
has voted to send for declassification the Findings and Conclusions and Executive
Summary of an updated version of the Committee’s Study of the CIA’s Detention
and Interrogation Program. Both are enclosed. I request that you declassify these
documents, and that you do so quickly and with minimal redactions. If Committee
members write additional or minority views that they wish to have declassified and
released as well, I will transmit those separately.

As this report covers a covert action program under the authority of the
President and National Security Council, I respectfully request that the White
House take the lead in the declassification process. | very much appreciate your
past statements — and those of your Administration — in support of declassification
of the Executive Summary and Findings and Conclusions with only redactions as
necessary for remaining national security concerns. I also strongly share your
Administration’s goal to “ensure that such a program will not be contemplated by a
future administration,” as your White House Counsel wrote in a February 10, 2014,
letter.

In addition to the Findings and Conclusions and Executive Summary, I will
transmit separately copies of the full, updated classified report to you and to
appropriate Executive Branch agencies. This report is divided into three volumes,
exceeds 6,600 pages, and includes over 37,000 footnotes, and updates the version
of the report 1 provided in December 2012. This full report should be considered
as the final and official report from the Committee. | encourage and approve the
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dissemination of the updated report to all relevant Executive Branch agencies,
especially those who were provided with access to the previous version. This is
the most comprehensive accounting of the CIA’s Detention and Interrogation
Program, and I believe it should be viewed within the U.S. Government as the
authoritative report on the CIA’s actions.

As I stated in my letter to you on December 14, 2012, the Committee’s
report contradicts information previously disclosed about the CIA Detention and
Interrogation Program, and it raises a number of issues relating to how the CIA
interacts with the White House, other parts of the Executive Branch, and Congress.
I ask that your Administration declassify the Findings and Conclusions and
Executive Summary of this updated report as soon as possible. [ also look forward
to working with you and your Administration in discussing recommendations that
should be drawn from this report.

Thank you very much for your continued attention to this issue.

Sincerely yours,

Dianne Feinstein

Chairman

Enclosures: as stated

cc:  The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel, Secretary of Defense
The Honorable John F. Kerry, Secretary of State
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DESIREE THOMPSON SAYLE, CHIEF CLERK

December 10, 2014

The Honorable Barack Obama
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President,

Yesterday the Senate Select Committee on Intelligence formally filed the
full version of its Study of the Central Intelligence Agency’s Detention and
Interrogation Program with the Senate and publicly released the declassified
Executive Summary and Findings and Conclusions, as well as the declassified
additional and minority views.

The full and final report is enclosed with this letter. It is divided into three
volumes, exceeds 6,700 pages, and includes over 37,700 footnotes.

As you said publicly on August 1, 2014, the CIA’s coercive interrogation
techniques were techniques that “any fair-minded person would believe were
torture,” and “we have to, as a country, take responsibility for that so that,
hopefully, we don’t do it again in the future.”

[ strongly share your goal to ensure that such a program will not be
contemplated by the United States ever again and look forward to working with
you to strengthen our resolve against torture. Therefore, the full report should be
made available within the CIA and other components of the Executive Branch for
use as broadly as appropriate to help make sure that this experience is never
repeated. To help achieve that result, I hope you will encourage use of the full
report in the future development of CIA training programs, as well as future
guidelines and procedures for all Executive Branch employees, as you see fit.
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Thank you very much for your continued attention to this issue.

Sincerely yours,

1anne Feinstein
hairman

cc:  The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel, Secretary of Defense
The Honorable John F. Kerry, Secretary of State
The Honorable james B. Comey, Director, Federal Bureau of Investigation
The Honorable David Buckley, CIA Inspector General
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SELECT COMMITTEE ON INTELLIGENCE
WASHINGTON, DC 20510-6475

January 14, 2015

The Honorable Barack Obama
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President:

It has recently come to my attention that on December 10, 2014, Senator Feinstein, in her
capacity as the Chairman of the U.S. Senate Select Committee on Intelligence, provided a digital
copy of the full and final report of the Committee’s Study of the Central Intelligence Agency’s
Detention and Interrogation program (divided into three volumes and exceeding 6,700 pages) to
you, the Director of National Intelligence, the Director of the Central Intelligence Agency (CIA),
the Attorney General, the Secretary of Defense, the Secretary of State, the Director of the Federal
Bureau of Investigation, and the CIA Inspector General. You may recall that Senator Chambliss,
the Vice Chairman of the Committee at that time, was not copied on that letter. As the Chairman
of the Committee, I consider that report to be a highly classified and committee sensitive
document. It should not be entered into any Executive Branch system of records. For that
reason, I request that all copies of the full and final report in the possession of the Executive
Branch be returned immediately to the Committee. If an Executive Branch agency would like to
review the full and final report, please have them contact the Committee and we will attempt to
arrive at a satisfactory accommodation for such a request.

Thank you for your continued attention to this issue.

Sincerely,

Richard Burr
Chairman
Senate Select Committee on Intelligence

Cc:  The Honorable Dianne Feinstein, Vice Chairman, Senate Select Committee on
Intelligence
The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel, Secretary of Defense
The Honorable John F. Kerry, Secretary of State
The Honorable James B. Comey, Director, Federal Bureau of Investigation
The Honorable David Buckley, CIA Inspector General
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NTELLIGENCE—VICE CHAIRMAN
COMMITTEE ON APPROPRIATIONS
COMMITTEE ON THE JUDICIARY

lﬂnl tcd %[ﬂttg %matt COMMITTEE ON RULES AND
; : o ADMINISTRATION
WASHINGTON, DC 20510-0504

http://feinstein.senate.gov

January 16, 2015

SSCI# 2015-0374

The President
The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear Mr. President,

[ write in response to Chairman Richard Burr’s letter to you dated January 14,
2015, in which he requested that the Executive Branch return all copies of the
Committee’s Study of the Central Intelligence Agency’s Detention and Interrogation
Program. I do not support this request and believe it is important for appropriately
cleared individuals in the Executive Branch to have access to the Committee’s full,
classified report.

The full, 6,963-page classified report transmitted on December 10, 2014, is an
official Senate report (S. Rep. 113-288). The report has the same legal status of any other
official Senate report from this Committee or any other Senate committee. At the
December 2012 vote to approve the report and the April 2014 vote to send parts of the
report for declassification, among other times, it was clear that the final, updated
classified version of the report was the official version of the Study and that it would be
transmitted to appropriate Executive Branch agencies. There was never any objection to
providing the full, official report to the Executive Branch. consistent with appropriate
limitations due to classification. I therefore disagree with Chairman Burr’s analysis that
the report should be considered “Committee Sensitive™ as that term is defined in the
SSCI's Rules of Procedure.'

As you and I have discussed and strongly agree, the purpose of the Committee’s
report is to ensure that nothing like the CIA's detention and interrogation program from
2002 to 2008 can ever happen again. The realization of that goal depends in part on
future Executive Branch decisionmakers having and utilizing a comprehensive record of
this program, in far more detail than what we were able to provide in the now declassified
and released Executive Summary. In this regard, I appreciate the CIA's proposed

! See Rule 9.3. Rules of Procedure, available at http://www.intelligence.senate.cov/pdfs/11214.pdf.
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reforms, first described in the CIA's response to the Committee's report in June 2013 and
recently repeated by Director John Brennan in his post-release press conference.

Finally. I do want to respond to the inference in Senator Burr's letter that I
somehow did not inform former Vice Chairman Saxby Chambliss or other Members of
my December 10, 2014, letter. In fact, all Members of the Senate Intelligence Committee
— including Senators Chambliss and Burr — received access to my December 10. 2014,
transmittal letter (along with access to the full report) on the day it was sent. It is
standard Committee practice to make such correspondence available to all Members and
appropriately cleared staff through the Committee's internal document system. Any
implication that Senator Chambliss or any other Committee Member did not have access
to the December 10, 2014, letter is simply false.

Therefore, I reiterate the request from my December 10, 2014, letter and ask that
you retain the full 6,963-page classified report within appropriate Executive branch
systems of record, with access to appropriately cleared individuals with a need to know.
so as to ensure the history of the CIA Detention and Interrogation Program is available
and appropriate lessons can be learned from it.

Thank you very much for your continued attention to this issue.

Sincerely yours,

o1 g A

Dianne Feinstein
Vice Chairman

cc:  Members, Senate Select Committee on Intelligence
The Honorable James Clapper, Director of National Intelligence
The Honorable John Brennan, Director, Central Intelligence Agency
The Honorable Eric Holder, Attorney General
The Honorable Chuck Hagel. Secretary of Defense
The Honorable John F. Kerry. Secretary of State
The Honorable James B. Comey. Director, Federal Bureau of Investigation
The Honorable David Buckley. CIA Inspector General

JA 139



Case 1:13-cv-01870-JEB Document 51 Filed 05/20/15 Page 1 of 1
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 143 of 171

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES
UNION, et al.,

Plaintiffs,

V. Civil Action No. 13-1870 (JEB)

CENTRAL INTELLIGENCE AGENCY,
etal.,

Defendants.

ORDER
For the reasons set forth in the accompanying Memorandum Opinion, the Court
ORDERS that:
1. Defendants’ Motion to Dismiss is GRANTED;
2. The CIA’s Motion for Summary Judgment is GRANTED;
3. Plaintiffs’ Cross-Motion for Summary Judgment is DENIED; and
4. Judgment is ENTERED in favor of Defendants.

IT ISSO ORDERED.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 20, 2015
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN CIVIL LIBERTIES
UNION, et al.,

Plaintiffs,
V. Civil Action No. 13-1870 (JEB)

CENTRAL INTELLIGENCE AGENCY,
etal.,

Defendants.

MEMORANDUM OPINION

A lightning rod for controversy, the Central Intelligence Agency’s former detention and
interrogation program has spawned a welter of cases under the Freedom of Information Act
demanding access to the inside story. In this particular suit, the American Civil Liberties Union
and the American Civil Liberties Union Foundation seek to compel disclosure of two records
relating to the program: the 6,963-page “Final Full Report” drafted by the Senate Select
Committee on Intelligence after a comprehensive investigation, and a separate internal CIA
study commissioned by former Director Leon Panetta. Contending that the Final Full Report is a
congressional record exempt from the strictures of FOIA, the four defendant agencies move to
dismiss that count of the Complaint. The CIA — the only agency asked to produce the Panetta
Review — separately seeks summary judgment on that withholding, invoking FOIA Exemptions
1, 3,and 5. Concurring in full with the Government, the Court will enter judgment in its favor.
l. Background

Given the circumstances surrounding the genesis of the disputed records, an overview of

these events and the origins of the FOIA requests here may prove useful to the reader. In its

JA 141



Case 1:13-cv-01870-JEB Document 52 Filed 05/20/15 Page 2 of 26
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 145 of 171

explication, the Court first addresses the SSCI Report and the FOIA request pertaining to it, then
turns to the Panetta Review and its corresponding request.

A. The SSCI Report

1. [Initiation of Investigation

In March 2009, the Senate Select Committee on Intelligence announced plans to
comprehensively review the CIA’s former detention and interrogation program. See Def. Mot.
for Summary Judgment, Att. 1 (Declaration of Martha M. Lutz, Chief of the Litigation Support
Unit, CIA), T 11. To fulfill that ambition, Committee personnel required “unprecedented direct
access to millions of pages of unredacted CIA documents.” 1d. Wary of freewheeling disclosure
of such sensitive information, the CIA negotiated with SSCI to devise accommodations that
“respected both the President’s constitutional authorities over classified information and . . .
Congress’s constitutional authority to conduct oversight of the Executive Branch.” Def. Mot. to
Dismiss, Att. 1 (Declaration of Neal Higgins, Director of the Office of Congressional Affairs,
CIA), 1 11.

Those efforts were realized in a June 2, 2009, letter from the SSCI Chairman and Vice
Chairman to the CIA Director, in which the Committee agreed that its review of Agency records
would take place in a secure electronic reading room at a CIA facility. See id., 11 10-11; see also
id., Exh. D (June 2, 2009, Letter from SSCI to the CIA), 1 2. The Agency would, in turn, create
a segregated network drive there where SSCI members and staffers could “prepare and store
their work product . . . in a secure environment.” Higgins Decl., { 11; see also June 2, 2009,

SSCI Letter, |1 5-6.
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One key provision of the 2009 letter, and “a condition upon which SSCI insisted,”
concerned the status of such work product. See Higgins Decl., § 12. More specifically, the letter
instructed:

Any documents generated on the network drive referenced in
paragraph 5, as well as any other notes, documents, draft and final
recommendations, reports or other materials generated by
Committee staff or Members, are the property of the Committee
and will be kept at the Reading Room solely for secure
safekeeping and ease of reference. These documents remain
congressional records in their entirety and disposition and control
over these records, even after the completion of the Committee’s
review, lies exclusively with the Committee. As such, these
records are not CIA records under the Freedom of Information Act
or any other law. . . . If the CIA receives any request or demand for
access to these records from outside the CIA under the Freedom of
Information Act or any other authority, the CIA will immediately
notify the Committee and will respond to the request or demand
based upon the understanding that these are congressional, not
CIA, records.

June 2, 2009, SSCI Letter, 1 6 (emphasis added). The governing terms so defined, SSCI began
its Brobdingnagian task.
2. Approval and Transmission of Early Drafts

More than three years later, on December 13, 2012, SSCI held a closed session in which
it approved an initial version of its full investigative report, as well as a stand-alone “Executive
Summary.” See Higgins Decl., § 15. It then transmitted both drafts to the Executive Branch for
review, soliciting “suggested edits or comments” but limiting dissemination to specific
individuals identified in advance to the Chairman. See ECF No. 41-1 (December 14, 2012,
Letter from Senator Dianne Feinstein to President Barack Obama).

On April 3, 2014, after revising both documents in response to the CIA’s feedback, the
Committee met again in closed session to determine their proper disposition. See Higgins Decl.,

117. It ultimately voted to approve both documents, but to designate at that time only the
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Executive Summary for declassification and eventual public release. See SSCI, Committee

Study of the C1A’s Detention and Interrogation Program: Executive Summary at 8 (Dec. 3,

2014) [hereinafter “Executive Summary”], available at
http://lwww.intelligence.senate.gov/study2014/executive-summary.pdf; Higgins Decl., Exh. F.
(April 3, 2014, Senator Feinstein Press Release) (“The full 6,200-page full report has been
updated and will be held for declassification at a later time.”). Both documents were transmitted
to the Executive Branch in the summer of 2014. See Higgins Decl., 1 21.

Over the next several months, SSCI and the CIA engaged in further discussions regarding
the processing of the Executive Summary, and the Committee continued to edit that document —
and the Full Report — in light of those conversations. See Higgins Decl., 1 19. After much
negotiation, the Director of National Intelligence declassified a minimally redacted final version
of the Executive Summary, which SSCI then publicly released on December 9, 2014. Seeid., |
20.

In her foreword to the Summary, Chairman Feinstein described the Full Report,
clarifying that it is “now final and represents the official views of the Committee.” See

Executive Summary, Chairman’s Foreword at 5 (Dec. 3, 2014) [hereinafter “Chairman’s

Foreword”], available at http://www.intelligence.senate.gov/study2014/foreword.pdf. She
further expressed her desire that “[t]his and future Administrations should use this Study to guide
future programs, correct past mistakes, increase oversight of CIA representations to
policymakers, and ensure coercive interrogation practices are not used by our government
again.” Id. at5. In keeping with the Committee’s earlier decision, however, the Final Full
Report was neither sent for declassification nor publicly released. See id. at 3 (“I chose not to

seek declassification of the full Committee Study at this time.”).
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3. Transmission of Final Full Report
Instead, during the several days immediately following the public release of the
Executive Summary, SSCI sent a copy of the Final Full Report to President Obama and each
Defendant agency. See Higgins Decl., { 21; Def. Mot. to Dismiss, Att. 2 (Declaration of Julia
Frifield, Department of State), | 7; id., Att. 3 (Declaration of Mark Herrington, Department of
Defense), 1 5; id., Att. 4 (Declaration of Peter Kadzik, Department of Justice), 1 5. Chairman
Feinstein’s transmittal letter — addressed to the President — stated as follows:
As you said publicly on August 1, 2014, the CIA’s coercive
interrogation techniques were techniques that “any fair-minded
person would believe were torture,” and “we have to, as a country,
take responsibility for that so that, hopefully, we don’t do it again
in the future.”
| strongly share your goal to ensure that such a program will not be
contemplated by the United States ever again and look forward to
working with you to strengthen our resolve against torture.
Therefore, the full report should be made available within the CIA
and other components of the Executive Branch for use as broadly
as appropriate to help make sure that this experience is never
repeated. To help achieve that result, I hope you will encourage
use of the full report in the future development of CIA training
programs, as well as future guidelines and procedures for all
Executive Branch employees, as you see fit.

Def. Mot. to Dismiss, Exh. 3 (December 10, 2014, Letter from Senator Dianne Feinstein to

President Barack Obama) at 1.

The decision to share the Final Full Report within the Executive Branch has since drawn
official Senate criticism, in large part due to a shift in Committee leadership that occurred after
the 2014 elections gave the Republicans a Senate majority. Shortly after his installation as the
new Chairman, Senator Richard Burr sent a letter to the President indicating that he had not been

aware of the Report’s transmission at the time it occurred. See Def. Mot. to Dismiss, Exh. 4

(January 14, 2015, Letter from Senator Richard Burr to President Barack Obama). He further
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advised that he considered the Report to be “a highly classified and committee sensitive
document” and therefore requested that “all copies of the full and final report in the possession of
the Executive Branch be returned immediately to the Committee.” Id. The Chairman added: “If
an Executive Branch agency would like to review the full and final report, please have them
contact the Committee and we will attempt to arrive at a satisfactory accommodation for such a
request.” Id.

In response, now-SSCI Vice Chairman Feinstein wrote the President saying that she
“do[es] not support” the request that all copies of the Full Report be returned to the Committee.
See Def. Mot. to Dismiss, Exh. 5 (January 16, 2015, Letter from Senator Dianne Feinstein to
President Barack Obama) at 1. She further reiterated the sentiment of her December 10, 2014,
letter and asked that the Final Report be retained “within appropriate Executive branch systems
of record, with access to appropriately cleared individuals with a need to know.” 1d. at 1-2. No
action has yet been taken in response to Senator Burr’s letter, as Defendants have agreed to
retain their respective copies of the Report pending the Court’s adjudication of the dispute at
hand. See ECF No. 42 (Defendants’ Response to Plaintiffs’ Emergency Motion for an Order
Protecting Jurisdiction).

4. FOIA Request and Initiation of Suit

In the midst of all this back-and-forth, the ACLU and the ACLU Foundation (jointly,
“ACLU” or “Plaintiff”) sent a FOIA request to the CIA, seeking “disclosure of the recently
adopted [SSCI] report . . . relating to the CIA’s post-9/11 program of rendition, detention, and
interrogation.” Def. Original Mot. to Dismiss, Att. 2 (Affidavit of Neal Higgins), Exh. A
(February 13, 2013, FOIA Request). The CIA promptly denied the request, characterizing the

Report as a “[c]ongressionally generated and controlled document” exempt from FOIA. See
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Higgins Aff., Exh. B (February 22, 2013, Letter from Michele Meeks, CIA Information and
Privacy Coordinator). Unconvinced, the ACLU filed suit against the CIA to compel disclosure
on November 26, 2013. Plaintiff also initially sought access to the CIA’s official response to the
SSCI Report. See Compl., 1 22. In light of its subsequent public release on December 9, 2014,
the ACLU has since withdrawn that portion of its request. See PI. Cross-Mot. & Opp. at 7 n.4.

By way of an additional FOIA request, amendments to its Complaint, and various status
conferences, Plaintiff has since named three additional agencies as defendants — the Department
of Defense, the Department of Justice, and the Department of State — and made clear that it seeks
the final version of the Full SSCI Report. See id. at 7. Each of the agencies has now moved to
dismiss the ACLU’s claim under Federal Rule of Civil Procedure 12(b)(1) for lack of subject-
matter jurisdiction. They argue that the Report remains a congressional record notwithstanding
its transmittal to the Executive Branch and thus falls outside the scope of FOIA. Plaintiff
opposes, maintaining that the Report should be considered an agency record.

B. The Panetta Review

The ACLU’s case, however, sweeps wider still. It also seeks an entirely separate set of
documents created by the CIA during the early stages of SSCI’s investigation, which the media
has now dubbed the “Panetta Review.”

1. Creation of Review

In 2009, mindful of the magnitude and sensitivity of the records being disclosed to SSCI
for its investigation, the CIA formed a “Special Review Team” to review the documents SSCI
was accessing and to “prepar[e] summaries of certain key information.” Lutz Decl., § 14. As

this Court has already detailed in a very recent Opinion, Leopold v. CIA, No. 14-48, 2015 WL

1445106 (D.D.C. Mar. 31, 2015), then-Director of the CIA Leon Panetta and other senior CIA
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officials wished to remain apprised of “the most noteworthy information contained in the
millions of pages of documents being made available to the SSCI” so as to “inform other policy
decisions related to the Committee’s study.” Lutz Decl., 11 8, 13.

The SRT carried out its assigned task for approximately a year, producing a series of
more than 40 draft documents that are now generally referred to as the Panetta Review. See
Leopold, 2015 WL 1445106, at *2. Team leaders would assign research topics to team
members, who in turn would conduct searches for documents “related to their assigned topic”
and review the results to “determine[] whether certain contents of those documents might be
relevant to informing senior CIA leaders in connection with the SSCI’s study.” Lutz Decl., { 15.
If a team member found information that she “believed was significant” about her topic, she
would describe the information in her review. See id.

In 2010, however, the project was abandoned. The Agency determined that its
“continued work on the Review[] could potentially complicate a separate criminal investigation
by the Department of Justice into the detention and interrogation program.” 1d., 1 18. Asa
result, the project was never finished. 1d., 119. Indeed, when cast aside, the reviews “covered
less than half of the millions of pages of documents that the CIA ultimately made available to the
SSCI” and remained in draft form. Id. According to the Agency, had the project not been
forsaken, the drafts “would likely have been reviewed and edited by a number of senior CIA
officials . . . before being presented to the Director as finished products.” 1d.

2. FOIA Request and Procedural History
Fast-forward several years. On December 17, 2013, then-Senator Mark Udall publicly

referenced an “internal study” that the CIA had allegedly drafted about its former detention and
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interrogation program. Its antennae finely tuned for such statements, Plaintiff quickly submitted
a FOIA request seeking:

[A] report commissioned by former Central Intelligence Agency

(“CIA”) Director Leon Panetta on the Agency’s detention and

interrogation programs (the “Panetta Report™), which was referred

to by Senator Mark Udall on December 17, 2013, during the

confirmation hearing for CIA General Counsel nominee Caroline

Diane Krass.
Lutz Decl., Exh. A (December 19, 2013, FOIA Request). The CIA responded within the week,
indicating that it would accept and process the request, but that it would unlikely be able to
respond within 20 working days. See Lutz Decl, Exh. B (December 24, 2013, Letter from
Michele Meeks, CIA Information and Privacy Coordinator). On January 27, 2014, still awaiting
a substantive response to its request, Plaintiff amended its Complaint in this case to include a
claim against the CIA for disclosure of the Panetta Review. See Lutz Decl., 1 7; Am. Compl. at
8-9.

The Agency has now moved for summary judgment on the ground that it properly

withheld the Review, relying on FOIA Exemptions 1, 3, and 5. Plaintiff cross-moves, arguing
the contrary.

1. Legal Standard

A. Motion to Dismiss

Under Federal Rule of Civil Procedure 12(b)(1), a court must dismiss a claim for relief
when the complaint “lack[s] . . . subject-matter jurisdiction.” To survive a motion to dismiss
under Rule 12(b)(1), a plaintiff bears the burden of proving that the Court has subject-matter

jurisdiction to hear its claims. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992);

U.S. Ecology, Inc. v. Dep’t of Interior, 231 F.3d 20, 24 (D.C. Cir. 2000). A court has an

“independent obligation to determine whether subject-matter jurisdiction exists, even in the
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absence of a challenge from any party.” Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (2006).

“For this reason ‘the [p]laintiff’s factual allegations in the complaint . . . will bear closer scrutiny
in resolving a 12(b)(1) motion’ than in resolving a 12(b)(6) motion for failure to state a claim.”

Grand Lodge of the Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13-14 (D.D.C.

2001) (alterations in original) (quoting 5A Charles A. Wright & Arthur R. Miller, Federal

Practice and Procedure 8 1350 (2d ed. 1987)). Additionally, unlike with a motion to dismiss

under Rule 12(b)(6), the Court “may consider materials outside the pleadings in deciding

whether to grant a motion to dismiss for lack of jurisdiction.” Jerome Stevens Pharms. v. FDA,

402 F.3d 1249, 1253 (D.C. Cir. 2005); see also Venetian Casino Resort, LLC v. EEOC, 409 F.3d

359, 366 (D.C. Cir. 2005) (“[G]iven the present posture of this case — a dismissal under Rule
12(b)(1) on ripeness grounds — the court may consider materials outside the pleadings.”); Herbert

v. Nat’l Acad. of Sciences, 974 F.2d 192, 197 (D.C. Cir. 1992).

B. Summary Judgment

Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.

56(a); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986); Holcomb v.

Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
substantive outcome of the litigation. See Liberty Lobby, 477 U.S. at 248; Holcomb, 433 F.3d at
895. A dispute is “genuine” if the evidence is such that a reasonable jury could return a verdict
for the nonmoving party. See Scott v. Harris, 550 U.S. 372, 380 (2007); Liberty Lobby, 477
U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is genuinely
disputed must support the assertion” by “citing to particular parts of materials in the record” or

“showing that the materials cited do not establish the absence or presence of a genuine dispute,
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or that an adverse party cannot produce admissible evidence to support the fact.” Fed. R. Civ. P.
56(c)(1). The moving party bears the burden of demonstrating the absence of a genuine issue of

material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

FOIA cases typically and appropriately are decided on motions for summary judgment.

See Brayton v. Office of U.S. Trade Rep., 641 F.3d 521, 527 (D.C. Cir. 2011). In a FOIA case,

the Court may grant summary judgment based solely on information provided in an agency’s
affidavits or declarations when they “describe the justifications for nondisclosure with

reasonably specific detail, demonstrate that the information withheld logically falls within the
claimed exemption, and are not controverted by either contrary evidence in the record nor by

evidence of agency bad faith.” Larson v. Dep’t of State, 565 F.3d 857, 862 (D.C. Cir. 2009)

(citation omitted).
I1.  Analysis

As previously articulated, Plaintiff in this case seeks two discrete documents: the Full
SSCI Report and the Panetta Review. The Court will treat each in turn, ultimately concluding
that neither is subject to release under FOIA.

A. The SSCI Report

FOIA mandates that “each agency, upon any request for records which (i) reasonably
describes such records and (ii) is made in accordance with published rules . . ., shall make the
records promptly available to any person.” 5 U.S.C. 8 552(a)(3)(A). A plaintiff thus states a
claim under that Act where it properly alleges that ““an agency has (1) improperly (2) withheld

(3) agency records.”” United States Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 142 (1989)

(quoting Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 136, 150 (1980))

(internal quotation marks omitted); 5 U.S.C. § 552(a)(4)(B) (granting federal district courts
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jurisdiction “to order the production of any agency records improperly withheld from the

complainant”) (emphasis added).
For purposes of FOIA, the definition of an “agency” specifically excludes Congress,
legislative agencies, and other entities within the legislative branch. See 5 U.S.C. 8§ 551(1),

552(f); see also United We Stand America, Inc. v. Internal Revenue Serv., 359 F.3d 595, 597

(D.C. Cir. 2004) (*“The Freedom of Information Act does not cover congressional documents.”).
Neither party, accordingly, disputes that at the time SSCI drafted the Full Report, it constituted a
congressional document exempt from FOIA. The bone of contention, instead, is whether the
Report, once transmitted to Defendants, became an “agency record” subject to FOIA.
1. Legal Framework
As a starting point, “not all documents in the possession of a FOIA-covered agency are

‘agency records’ for the purpose of that Act.” Judicial Watch, Inc. v. U.S. Secret Serv., 726 F.3d

208, 216 (D.C. Cir. 2013); see also, e.qg., Kissinger, 445 U.S. at 157 (“mere physical location of

papers and materials” does not confer “agency-record” status). As the Supreme Court instructed
in Tax Analysts, the term “agency records” extends only to those documents that an agency both
(1) “create[s] or obtain[s],” and (2) “control[s] . . . at the time the FOIA request [was] made.”
492 U.S. at 144-45. Turning briefly to Tax Analysts’ first prong, Defendant agencies do not
dispute that the Full SSCI Report was delivered to them in December 2014 — i.e., that they
obtained it. See Def. Mot. to Dismiss at 11-12. Instead, the parties clash over whether the SSCI
Report is under agency “control.”

In the typical case, this Circuit looks to four factors to determine “whether an agency has

sufficient control over a document to make it an agency record.” Judicial Watch, 726 F.3d at

218 (internal quotation marks omitted). They are:
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[1] the intent of the document’s creator to retain or relinquish
control over the records; [2] the ability of the agency to use and
dispose of the record as it sees fit; [3] the extent to which agency
personnel have read or relied upon the document; and [4] the
degree to which the document was integrated into the agency’s
record system or files.

1d.; accord United We Stand, 359 F.3d at 599; Burka v. U.S. Dep’t of Health & Human Servs.,

87 F.3d 508, 515 (D.C. Cir. 1996).
Because the present case concerns documents obtained by the agencies from Congress,

however, the usual four-part test does not apply. See Judicial Watch, 726 F.3d at 221; United

We Stand, 359 F.3d at 599. Rather, in such cases, “‘special policy considerations . . . counsel in
favor of according due deference to Congress’ affirmatively expressed intent to control its own

documents.”” Judicial Watch, 726 F.3d at 221 (quoting Paisley v. CIA, 712 F.2d 686, 693 n.30

(D.C. Cir. 1983)). As this Circuit has repeatedly emphasized, “Congress exercises over-sight
authority over the various federal agencies, and thus has an undoubted interest in exchanging
documents with those agencies to facilitate their proper functioning in accordance with

Congress’ originating intent.” United We Stand, 359 F.3d at 599 (quoting Goland v. CIA, 607

F.2d 339, 346 (D.C. Cir. 1978)). Failure to heed congressional intent “would force Congress
‘either to surrender its constitutional prerogative of maintaining secrecy, or to suffer an
impairment of its oversight role.”” Id. (quoting Goland, 607 F.2d at 346). In suits involving
congressional documents, consequently, “the first two factors of the standard test” are

“effectively dispositive.” Judicial Watch, 726 F.3d at 221.

Yet basic analysis reveals that even this formulation is needlessly cumbersome. In truth,
the first two factors represent two sides of the same coin: that is, if “Congress has manifested its
own intent to retain control, then the agency — by definition — cannot lawfully ‘control’ the

documents.” Paisley, 712 F.2d at 693. Conversely, if Congress intends to relinquish its control
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over the document, then the agency may use it as it sees fit. See id.; see also United We Stand,

359 F.3d at 600 (“Congress’s intent to control and the agency’s ability to control “fit together in
standing for the general proposition that the agency to whom the FOIA request is directed must
have exclusive control of the disputed documents.’”) (quoting Paisley, 712 F.2d at 693). The
Court’s inquiry, therefore, is a streamlined one: do there exist “sufficient indicia of congressional
intent to control,” id., the Full SSCI Report?
2. Control of SSCI Report

Although this case is no slam dunk for the Government, the Court answers that question
in the affirmative. In so doing, it focuses on three pieces of evidence: SSCI’s June 2009 letter to
the CIA, Senator Feinstein’s December 2014 letter transmitting the Final Report, and SSCI’s
treatment of the Executive Summary.

a. SSCI’s 2009 Letter
The Court begins with “the circumstances surrounding the . . . creation” of the Report.

United We Stand, 359 F.3d at 600. In its June 2009 letter to the CIA, SSCI expressly stated its

intent that the documents it generated during its investigation “remain congressional records in
their entirety and disposition,” such that “control over these records, even after the completion of
the Committee’s review,” would “lie[] exclusively with the Committee.” June 2, 2009, SSCI
Letter, § 6. Making its wishes even more explicit, it continued, “As such, these records are not
CIA records under the Freedom of Information Act, or any other law.” 1d.

Such admonitions related to the creation of documents resemble those previously relied

on by the D.C. Circuit to sustain an agency withholding. In United We Stand, the Joint
Committee on Taxation sent a letter to the Internal Revenue Service requesting specified

categories of documents and information. The letter concluded: “This document is a
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Congressional record and is entrusted to the Internal Revenue Service for your use only.” Id. at
600-01. In response, the IRS prepared and sent to the Joint Committee a seventeen-page letter
with three attachments. See id. at 597. Some three years later, United We Stand America
brought suit under FOIA seeking that response in its entirety. Although the Circuit ultimately
deemed some portions subject to disclosure, it held the remaining portions to be congressional
records not subject to FOIA. Specifically, it found that the Joint Committee’s originating letter
reflected “sufficient . . . intent to control” not only its original request but also those portions of
the IRS’s subsequent response “that would reveal that request.” 1d. at 600 (emphasizing the
confidentiality directive contained in the Joint Committee’s letter). Here, too, Congress’s
previously expressed intent to retain control over the Report militates heavily in Defendants’
favor.

Plaintiff rejoins that the June 2009 letter bears no relevance to the Full Report, as it
“applied only to documents residing on the SSCI’s network drive at the CIA’s secure facility.”
See PI. Cross-Mot. & Opp. at 18-19. According to the ACLU, the letter’s restrictions
“understandably reflected the underlying purpose and spirit of the SSCI-CIA agreement at that
time” — i.e., “to protect the SSCI’s work product, which was stored on the computer system of
the agency it was overseeing.” Id. at 19. As Defendants concede, the Final Full Report never
resided on that system; although the Committee used the segregated shared drive to draft early
versions of its Report, those drafts were ultimately transferred to secure facilities at the U.S.
Capitol complex so that SSCI could complete the final drafting process in its own workspaces.
See Higgins Decl., 1 13.

By its express terms, however, the SSCI-CIA agreement is not so limited. It applies both

to “documents generated on the network drive” and to “any other notes, documents, draft and
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final recommendations, reports or other materials generated by Committee staff or members.”
June 2, 2009, SSCI Letter, 1 6. That language encompasses the Final Full Report, which by its
own title is plainly a “final . . . report[] or other material[] generated by Committee staff or
members.” This literal construction is also the more sensible one. While the ACLU is
undoubtedly correct that SSCI had FOIA-related concerns arising from its usage of the CIA’s
network drive, the Committee was presumably also concerned about maintaining control over
any public disclosure of its work product — regardless of which computer systems ultimately
housed them. The letter’s expansive language is consistent with such intent.

One final point bears mention. Defendants’ own characterizations of the scope of the
letter vary somewhat in their submissions. Compare, e.q., Higgins Decl., § 12 (“One key
principle necessary to this inter-branch accommodation . . . was that the materials created by

SSCI personnel on [the] segregated shared drive would not become ‘agency records’ even if

those documents were stored on a CIA computer system or at a CIA facility.”) (emphasis added),
with Def. Reply at 5 (explaining that the language of the June 2009 letter “covers the Full
Report” as a “final . . . report[] or other material[] generated by Committee staff or members,”
even though it did not reside on the network drive). Although these divergent representations are

slightly disconcerting, they are ultimately of little consequence. The United We Stand inquiry

focuses on “Congress’ intent to control (and not on the agency’s).” 359 F.3d at 600 (internal
quotation marks omitted; emphasis added). The agencies’ inconsistency in paraphrasing SSCI’s
June 2009 letter thus cannot undermine the plain import of the language therein.

b. Senator Feinstein’s December 10, 2014, Letter

Undeterred, the ACLU characterizes the 2009 agreement as “irrelevant, indirect evidence

of past intent.” Pl. Cross-Mot. & Opp. at 18. It insists that any evidence of congressional
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control “must be contemporaneous with the transmission of the document.” Id. at 16. And,
according to Plaintiff, “[t]he contemporaneous record is clear that the SSCI relinquished control
over the Final Full Report when it sent the report to Defendants . . . in December 2014.” Id. at
17.

As its piece de résistance, the ACLU seizes on the December 10, 2014, transmittal letter
from Senator Feinstein, claiming it represents “direct evidence of the SSCI’s intentions for the
Final Full Report.” 1d. That letter, to recap, states:

[T]he full report should be made available within the CIA and
other components of the Executive Branch for use as broadly as
appropriate to help make sure that this experience is never
repeated. To help achieve this result, I hope you will encourage
use of the full report in the future development of CIA training
programs, as well as future guidelines and procedures for all
Executive Branch employees, as you see fit.

December 10, 2014, Feinstein Letter. “By encouraging the use and dissemination of the Final
Full Report among the executive branch, and by leaving to the executive branch the decision as
to how ‘broadly’ the report should be used within the agencies,” claims Plaintiff, “SSCI
relinquished its control over the document.” PI. Cross-Mot. & Opp. at 17-18.

As a threshold matter, the ACLU’s attempt to unduly narrow the universe of relevant
evidence ignores on-point precedent. The D.C. Circuit specifically rejected an analogous

argument in Holy Spirit Association for the Unification of World Christianity v. CIA, 636 F.2d

838 (D.C. Cir. 1980), which likewise dealt with congressional documents in the possession of an
agency. Although ultimately holding that the relevant documents constituted agency records, the
court there explicitly declared that it was “not adopt[ing] appellant’s position that Congress must
give contemporaneous instructions when forwarding congressional records to an agency.” Id. at

842 (emphasis added). Similarly, in Judicial Watch — which applied the United We Stand
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inquiry to documents created at the behest of the Office of the President — the court relied
heavily on a Memorandum of Understanding executed “well before the creation and transfer of
the documents at issue” in that case. See 726 F.3d at 223 & n.20. The Court, therefore, need not
confine its consideration to the moment of transmission. On the contrary, SSCI’s 2009 letter sets
the appropriate backdrop against which Senator Feinstein’s 2014 letter can be properly
understood.

So teed up, her letter does not evince congressional intent to surrender substantial control
over the Full SSCI Report. While it does bestow a certain amount of discretion upon the
agencies to determine how broadly to circulate the Report, such discretion is not boundless.
Most significantly, the dissemination authorized by the letter is limited to the Executive Branch
alone. It plainly does not purport to authorize the agencies to dispose of the Report as they wish
—e.g., to the public at large.

This distinction is critical. Congress “has undoubted authority to keep its records secret,
authority rooted in the Constitution, longstanding practice, and current congressional rules.”
Goland, 607 F.2d at 346. Yet Congress also “exercises oversight authority over the various
federal agencies, and thus has an undoubted interest in exchanging documents with those
agencies to facilitate their proper functioning in accordance with Congress’ originating intent.”

1d.; see also Paisley, 712 F.2d at 694 n.30 (emphasizing Congress’s “vital function as overseer of

the Executive Branch”). As a result, it frequently transmits documents to the Executive Branch
with the understanding that relevant agencies should make appropriate internal use of the
information. See Goland, 607 F.2d at 346. Such tender should not be readily interpreted to
suggest more wholesale abdication of control. See id. at 347-48 (holding that CIA’s possession

of congressional hearing transcript “for internal reference purposes” did not convert document to

JA 158



Case 1:13-cv-01870-JEB Document 52 Filed 05/20/15 Page 19 of 26
USCA Case #15-5183  Document #1583855 Filed: 11/16/2015 Page 162 of 171

an agency record). Especially here, where SSCI’s 2009 letter affirmatively manifests its intent to
retain control of its work product, the Court declines to assume the contrary *“absent a more
convincing showing of self-abnegating congressional intent.” Id. at 346.
c. SSCI’s Handling of Executive Summary

This conclusion is further reinforced by SSCI’s divergent treatment of the Executive
Summary. On April 3, 2014, when the Committee met to determine the proper disposition of the
Executive Summary and Full Report, it voted to approve the updated versions of both, but to
send only the former to the President for declassification and eventual public release. See

Executive Summary at 9; see also, e.q., April 3, 2014, Feinstein Press Release (“The full 6,200-

page full report has been updated and will be held for declassification at a later time.”). After the
Executive Summary underwent further editing, a minimally redacted version was declassified by
the Director of National Intelligence and publicly released by SSCI on December 9, 2014. See
Higgins Decl., 11 19-20. In the foreword to the publicly released summary, Chairman Feinstein
explained, “I chose not to seek declassification of the full Committee Study at this time. |
believe that the Executive Summary includes enough information to adequately describe the
CIA’s Detention and Interrogation Program. . . . Decisions will be made later on the

declassification and release of the full 6,700 page Study.” Chairman’s Foreword at 3. SSCI’s

deliberate decision not to publicly release the Full Report, combined with its assertion that it
would consider that course of action in the future, serve to further undermine Plaintiff’s theory
that Congress intended to relinquish control over the document only days later.
d. Remaining Arguments
Given the Court’s decision, it need not wrestle with two other arguments Defendants
raise — namely, that SSCI’s closed sessions and marking of the Full Report “TOP SECRET,” as

well as now-Chairman Burr’s January 14, 2015, letter seeking return of all copies of the Report,
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signify abiding congressional control over the document. See Def. Mot. to Dismiss at 16-17, 21.
These arguments would not likely gain much traction. See Pl. Cross-Mot. & Opp. at 20
(persuasively arguing on first point that such indicia of confidentiality merely reflect SSCI’s

acknowledgement of “the CIA’s classification decisions . . . with respect to [A]gency documents

that form the basis of the Final Full Report” and thus fail to reflect Congress’s intent); Holy
Spirit, 636 F.2d at 842 (letter from House of Representatives written after transfer of records did

not establish congressional control); United We Stand, 359 F.3d at 602 (Congress’s “post-hoc

objections to disclosure cannot manifest the clear assertion of congressional control that our case
law requires.”). The Court need not, however, definitively resolve these final points. Even
excluding them from the Government’s side of the ledger, it has made the requisite showing of
congressional intent to retain control.

Nap—

At the end of the day, the ACLU asks the Court to interject itself into a high-profile
conversation that has been carried out in a thoughtful and careful way by the other two branches
of government. As this is no trivial invitation, it should not be blithely accepted. Absent more
convincing evidence that the SSCI Report has “passed from the control of Congress and become
property subject to the free disposition of the agenc[ies] with which the document resides,”
Goland, 607 F.2d at 347, the Court must hold that it remains exempt from disclosure under
FOIA. To be sure, Plaintiff — and the public — may well ultimately gain access to the document
it seeks. But it is not for the Court to expedite that process.

B. Panetta Review

The Court now directs its attention to the ACLU’s request for the Panetta Review — i.e.,

the series of “more than forty draft documents” created by the SRT. The CIA maintains that
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such documents are entirely exempt from disclosure under FOIA Exemption 5’s deliberative-
process privilege or, in the alternative, that portions of the Review are protected by Exemption 1
(which covers materials classified by Executive Order) and Exemption 3 (which covers materials
specifically exempted from disclosure by statute).
1. Prior Decision
In the immortal words of Yogi Berra, “It’s déja vu all over again.” The Court’s recent

decision in Leopold v. Central Intelligence Agency, No. 14-48, 2015 WL 1445106, at *1 (D.D.C.

Mar. 31, 2015), issued while this Motion was pending, addressed precisely this withholding.
The plaintiff in that case — journalist Jason Leopold — likewise demanded release of the Panetta
Review, and the CIA, in turn, refused, citing Exemptions 1, 3, and 5. See id. at 3-4. Concluding
that “Exemption 5 acts as a complete shield” over the contested documents — and that it therefore
need not address the other exemptions — the Court granted summary judgment to the Agency.
See id. at 6.

In so holding, the Court first outlined the parameters of Exemption 5, which protects
from disclosure “documents that would ordinarily be unavailable to an opposing party through
discovery,” including those that fall within the deliberative-process privilege. See United States

v. Weber Aircraft Corp., 465 U.S. 792, 800 (1984); Martin v. Office of Special Counsel, 819

F.2d 1181, 1184-85 (D.C. Cir. 1987). To come under that umbrella, documents must be both

“*predecisional’” and ““deliberative.”” Mapother v. Dep’t of Justice, 3 F.3d 1533, 1537 (D.C.

Cir. 1993).
Drawing on relevant precedent, the Court found that the Panetta Review met both
criteria. The “predecisional” component, it explained, is satisfied where material is “prepared . .

. to assist an agency decisionmaker in arriving at his decision,” rather than “to support a decision
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already made.” Petroleum Info. Corp. v. Dep’t of Interior, 976 F.2d 1429, 1434 (D.C. Cir.

1992). An agency need not, however, “identify a specific decision to which withheld materials
contributed,” as the exemption is “aimed at protecting [an agency’s] decisional process.”
Leopold, 2015 WL 1445106, at *9 (internal quotation marks omitted). Observing that the
Panetta Review was generated by lower-level employees “to aid senior agency officials’
deliberations about how to respond” to SSCI’s ongoing investigation into the CIA’s former
detention and interrogation program, as well as “how to deal with other policy issues that might
arise therefrom,” the Court found that the CIA had sufficiently defined a forward-looking
“decisionmaking process” to which the documents were designed to contribute. Leopold, 2015
WL 1445106, at *4, *9, *11.

It then turned to the “deliberative” prong, which asks whether material “reflects the give-

and-take of the consultative process.” Coastal States Gas Corp. v. U.S. Dep’t of Energy, 617

F.2d 854, 866 (D.C. Cir. 1980). Although Leopold argued that the draft reviews contained
“purely factual material” — which ordinarily cannot be withheld under Exemption 5 — the Court
explained that such material can be exempt where “it reflects an exercise of discretion and
judgment calls” and “where its exposure would enable the public to probe an agency’s
deliberative processes.” Leopold, 2015 WL 1445106, at *6 (internal quotation marks omitted).
“[T]he legitimacy of withholding,” accordingly, “does not turn on whether the material is purely
factual in nature or whether it is already in the public domain, but rather on whether the selection

or organization of facts is part of an agency’s deliberative process.” Ancient Coin Collectors

Guild v. Dep’t of State, 641 F.3d 504, 513 (D.C. Cir. 2011).
The Review, found the Court, was compiled in just such fashion. “[I]ntended to facilitate

or assist development of the agency’s final position on the relevant issue[s],” the drafts were
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neither “comprehensive, matter-of-fact summaries” nor “rote recitations of facts.” Leopold,
2015 WL 1445106, at *8 (internal quotation marks omitted). On the contrary, “the authors
strove to write briefing materials that would aid senior officials’ decisionmaking,” “ma[king]
judgments about the salience of particular facts in light of the larger policy issues that senior CIA
leaders might face in connection with the SSCI’s study” and “organiz[ing] that information in a
way that would be most useful to senior CIA officials.” 1d. (internal quotation marks omitted).
In light of the significant discretion exercised by the authors, the Court concluded that requiring
disclosure of the draft reviews would “cause the sort of harm that the deliberative-process
privilege was designed to prevent — i.e., inhibiting frank and open communications among
agency personnel.” Id. at *9. The Panetta Review, consequently, merited protection under the
deliberative-process privilege.

The arguments raised by the ACLU in the present suit echo those already rejected by the
Court in Leopold. Its attack on the “predecisional” prong, for instance, centers on the claim that
the CIA failed to sufficiently identify a decisionmaking process to which the Panetta Review was
designed to contribute. See PIl. Cross-Mot. & Opp. at 29-31. Likewise, in claiming that the
documents are not “deliberative,” it principally argues that the drafts “consist largely or entirely
of factual summaries” and are thus subject to disclosure. See id. at 31-37. Plaintiff’s rehashing
of Leopold’s arguments — although at times more developed — is no more persuasive. The Court
sees no reason to disturb its prior conclusion: the Panetta Review is properly characterized as
both predecisional and deliberative.

2. Novel Arguments
The Court will, however, briefly address two ancillary points raised by the ACLU,

neither of which the prior Opinion had occasion to consider. First, Plaintiff highlights certain
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statements made by former Senator Mark Udall, who claims to have read portions of the Review.
According to him — notwithstanding the manner in which various CIA officials have
characterized it — “the Panetta review is much more than a ‘summary’ and ‘incomplete drafts.””
Pl. Cross-Mot. & Opp., Att. 1 (Declaration of Ashley Gorski), Exh. A (Senator Mark Udall’s
December 10, 2014, Floor Speech) at 3. In point of fact, it is “a smoking gun” that
*acknowledges significant problems and errors made in the CIA’s detention and interrogation
program.” 1d. In particular, says the Senator, the Report concludes that “the CIA repeatedly
provided inaccurate information to the Congress, the President, and the public on the efficacy of
its coercive techniques.” Id. He asserts that “the CIA is lying” about the Report’s contents in
order to “minimize its significance.” 1d.

These statements are deeply troubling, to say the least. That a United States Senator
believes the CIA is dissembling as to the true nature of the Panetta Review is a heady accusation.
The Court notes, however, that Senator Udall’s statements on the Senate floor were not a point-
by-point rebuttal intended to discredit the declaration submitted by the CIA in this case (or the
similar one proffered in Leopold). Instead, his speech was intended to respond more broadly to
statements made outside the litigation context by CIA Director John Brennan and other Agency
officials, and his allegations must be viewed in that light.

More fundamentally, however, the ACLU?’s reliance on his statements is noticeably half-
hearted. Although its briefing is long on his allegations, it is decidedly short as to the conclusion
to be drawn from them. Such reticence is unsurprising. If Senator Udall’s statements are
correct, they serve to confirm, rather than undermine, the Panetta Review’s privileged status.
That is, insofar as he asserts that the draft reviews contain analyses and conclusions rather than

primarily facts, their deliberative nature is only bolstered. See Playboy Enterprises, Inc. v. Dep't
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of Justice, 677 F.2d 931, 937 (D.C. Cir. 1982) (*“The report may contain conclusions,
recommendations, or opinions . . . . These parts of the report are not subject to disclosure.”). His
statements thus do little to advance Plaintiff’s case.

The ACLU next argues that even if the Panetta Review falls within the ambit of the
deliberative-process privilege, the “official-acknowledgment” doctrine precludes the CIA from
withholding the documents in their entirety. As Plaintiff notes, “[W]hen information has been
‘officially acknowledged,’ its disclosure may be compelled even over an agency’s otherwise
valid exemption claim.” Wolf v. CIA, 473 F.3d 370, 378 (D.C. Cir. 2007) (internal quotation
marks omitted). According to the ACLU, “[I]t is a near certainty that the Panetta report contains
information that has been revealed publicly.” PIl. Cross-Mot. & Opp. at 39. More specifically,
“[a]t least some of the information contained within the Panetta Report documents has almost
certainly been officially acknowledged by the CIA in its June 2013 response to the Initial SSCI
Report — among other public disclosures — as well as by the SSCI in its publicly released
Executive Summary.” Id.

Although it may well be that some of the facts contained within the Panetta Review have
been otherwise disclosed, the Court does not believe that the official-acknowledgement doctrine
has resonance in this case. As courts in this Circuit have recognized, “Even if the information
sought is exactly the same as the information which was acknowledged, . . . ‘the very fact that a
known datum appears in a certain context or with a certain frequency may itself be information

that the government is entitled to withhold.”” Pub. Citizen v. Dep’t of State, 787 F. Supp. 12, 14

(D.D.C. 1992) (quoting Afshar v. Dep’t of State, 702 F.2d 1125, 1130 (D.C. Cir. 1983)). Such is
the case here. As the Court’s prior Opinion emphasized, the Panetta Review’s protection under

the deliberative-process privilege derives from the “judgments” its authors needed to make
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“about the salience of particular facts in light of the larger policy issues that senior CIA leaders
might face in connection with the SSCI’s study.” Leopold, 2015 WL 1445106, at *8. Divulging
which facts were culled for inclusion, or even the topics that agency officials selected for the
Review, would risk “expos[ure] [of] their internal thought processes.” Id. This logic retains its
force even if the underlying facts have been otherwise shared with the public, for it is their
inclusion in the Review that warrants protection as deliberative. Application of the official-
acknowledgement doctrine under the circumstances here thus cannot defeat the CIA’s proper
invocation of the privilege.
IV.  Conclusion

For the foregoing reasons, the Court will grant Defendants’ Motion to Dismiss and the

CIA’s Motion for Summary Judgment. A contemporaneous Order so stating shall issue this day.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 20, 2015
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