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Re: Thematic Hearing on Human Rights and Solitary Confinement in the Americas
I. Introduction

Hundreds of youth and seriously mentally ill inmates are currently being subjected to solitary
confinement in prisons, jails and juvenile facilities in the United States State of Florida.

Florida holds more young people under age 18 in adult state prisons than any other state in the
nation. Once detained in adult prisons, youth are treated as adults, despite the growing
consensus that youth are different and require different interventions. In fiscal year 2010-2011,
the Florida Department of Corrections (“FL DOC”) reported holding 276 young people under
age 18 (although 398 young people under age 18 were admitted to FL. DOC custody); the
youngest was 14 years old." Florida is similarly out-of-step with a growing national recognition
that housing seriously mentally ill inmates in extended solitary confinement is cruel and unusual
punishment.> Over 30% of the inmates housed in Florida’s extended solitary confinement units
are seriously mentally ill.3

Florida law and practice does not prohibit the use of solitary confinement in prisons, jails or
juvenile facilities. Inmates are placed in solitary confinement regardless of age and regardless of
whether they have a mental illness or developmental disability.

I1. Florida Department of Corrections

Florida’s state prison system is one of the largest in the United States.” Florida incarcerates
100,272 people in its 60 state prisons and supervises almost 115,000 offenders on community
supervision.> Neither Florida law nor its correctional regulations applies solitary confinement
any differently to children or those who are seriously mentally ill, as compared to other inmates,
demonstrating a willful blindness to the particular vulnerability of these populations.

In Florida, most prisoners are held in open population, where they spend their days out of their
cells, participating in programming or outside activity with other prisoners. However, Florida
law allows prisoners to be held in extended solitary confinement if they are classified as
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requiring disciplinary confinement,® administrative confinement, including close and maximum
management,’ or, in some cases, protective management,® or these statuses in combination.
Prisoners in some of these classifications are held together with a cell mate but physically and
socially isolated from others, in a form of extreme isolated confinement. Many of these prisoners
are held alone, in physical and social isolation for more than 22 hours, in other words, in solitary
confinement.

Disciplinary Confinement (“DC”): An inmate is subject to DC if he commits a rule violation and
is sentenced to a period of time in which he is confined to his cell alone or with another inmate.
Inmates are confined to a small cell for 22-24 hours per day, with only very limited time spent
outside alone in a cage. They are allowed extremely limited property, including only a Bible or
other religious reading material. Children placed in DC are not allowed to participate in
educational programming unless they are identified as needing special-education services. Many
inmates are placed in DC for months and even years at a time because of multiple infractions.
There are no limits on how long an inmate can spend in DC.

Administrative Confinement (“AC”): AC is a catch-all classification for any inmate that FL
DOC determines should be confined to a cell rather than being housed in open population.
Inmates are placed in general AC when they are pending classification determinations and often
when they first arrive at a new institution. Inmates in AC have limited out-of-cell time and
property. There is no limit on how long an inmate can spend in AC.

Close Management (“CM”): CM is a form of indefinite administrative confinement.

Thousands of inmates are housed in CM in Florida. A tri-level system, the most restrictive
classification is CM I, which restricts an inmate to a small cell alone for 22 to 24 hours a day
with severely restricted property and little interaction with other inmates or staff. Inmates can be
classified as CM and DC, which means that they are subject to the restrictions of both
classifications. This dual classification is perhaps the most troubling of the solitary confinement
classifications in the Florida state system, as it can result in inmates having nothing to do and no
one to interact with for years at a time. This is particularly troubling for children and those
mentally ill inmates, who are sometimes unable to survive in confinement for years without
breaking additional rules, which leads to additional disciplinary sanctions.

Also, the FL DOC uses force, particularly chemical agents, against inmates in solitary and other
confinement. The use of chemical agents against an inmate confined alone in his cell who is
yelling or banging on his door is common. Yelling and banging in a cell is often a sign that the
inmate is decompensating and experiencing severe mental health problems, often because of the
stress of solitary confinement. The Eleventh Circuit Court of Appeals, a U.S. Federal Court,
condemned Florida’s practice of using chemical agents to compel a known mentally ill inmate to
comply with a command that he cannot understand or follow due to incapacity in Thomas v.
Bryant.® However, FL DOC has not changed its policy to reflect the Court’s decision. Severely
mentally ill inmates and other inmates in confinement remain subject to the use of chemical
agents.

I11. Florida County Jails

In addition to the 100,272 inmates detained in Florida state prisons, Florida incarcerates 53,059
people in its county detention facilities.’® The Florida Model Jail Standards (“FMJS”) provide



minimum standards of confinement which jails must meet.'* Prior to 1996, the FL. DOC was
responsible for the standards and inspection process for local county jails. Legislation was
passed in 1996 that gave the authority for inspections to officials at the local level.** In practice,
the application of these standards varies from jurisdiction to jurisdiction.

By statute, young people under 18 charged as adults (with “adult” criminal offenses) must be
held in adult jails.*®* In January 2013, county jails reported an average daily detention population
of 478 young people under age 18 statewide, 365 — or 76% - of whom were detained pre-trial.**
In January 2012, Florida jails reported holding 579 young people under age 18 statewide. While
they are in jail, children must be housed separately from adult inmates.*® Jails are also charged
with housing children of a range of ages together in a safe manner; for example, the Duval
County Jail in Jacksonville housed an 11 year old with 17 year olds. These requirements and
concerns often result in the consignment of young and vulnerable inmates to solitary
confinement cells. Even when held separately, these children are generally subjected to the same
disciplinary rules as adults. These practices often result in the imposition of solitary confinement
as a form of punishment.

The FLMS do not prohibit or regulate the solitary confinement of seriously mentally ill inmates.
Seriously mentally ill inmates are often unable to conform their behavior to institutional rules
and subjected to extended solitary confinement as a disciplinary measure. There are widespread
issues of severely mentally ill inmates placed in solitary confinement in Florida jails who inflict
self harm.

In 2011, Florida passed a law allowing counties to detain pre-adjudicated juveniles (e.g. children
accused in the juvenile justice system who are awaiting trial) in adult county jails under local
standards.’® Prior to 2011, the Department of Juvenile Justice (“DJJ”), which operates under its
own, child-specific standards (see infra) ran each facility for juveniles. While the FMJS
committee has developed proposed standards for juveniles held in adult jails, the standard
regarding isolation of youth does not specifically limit the amount of time and the circumstances
under which a youth can be held in solitary confinement.*’

The lack of adequate standards for children in adult jails (regardless of whether they are accused
of juvenile or adult offenses) is of significant concern.

IVV. Department of Juvenile Justice

In the juvenile justice system, secure detention of youth takes place between arrest and
adjudication. Youth under age 18 taken into custody are screened by DJJ to determine if they
should be detained in a secure detention facility awaiting adjudication. Generally there is a 21-
day limit to secure detention, but those charged with serious offenses can be held up to 30 days.
DJJ operates 21 secure detention centers with a total of 1342 beds. During FY 2009-10 there
were a total of 25,008 individual youth in secure detention.

The DJJ’s standards and requirements for the statewide system of secure detention for juveniles
do not adequately protect youth from the harms of solitary confinement. DJJ is required to
“adopt rules prescribing standards and requirements with reference to [. . .] the disciplinary
treatment administered in detention facilities.”*® The current administrative rules fail to meet
national best practices for the use of solitary confinement in terms of (1) inadequate due process



before placement in confinement,™ (2) mandatory confinement in six circumstances,? and (3)
permitting solitary confinement far exceeding 72 hours.?* Furthermore, the DJJ standards fail to
prohibit room confinement for children with mental illness and do not require a mental health
assessment of a child until they have been in room confinement for five days and DJJ seeks to
extend their confinement beyond the five day period.??

V. Conclusion

The Florida agencies that are charged with safely detaining children and adults accused or
convicted of crimes or juvenile delinquency offenses employ a range of solitary confinement
practices to manage those in their care. None of these practices adequately protect children or
those with mental disabilities from solitary confinement. Indeed, some of these practices permit
indefinite solitary confinement for children, those with mental disabilities, and children with
mental disabilities.

V1. Recommendations

Florida is out of step with international law and standards. However, there are reasons to be
hopeful that Florida may become the first state in the United States to ban the solitary
confinement of children and to protect the most vulnerable from this harmful practice:

In February 2013, Florida state Senator Gibson introduced SB 812, a proposed law to reduce the
solitary confinement of young people in adult jails and prisons. SB 812 limits the use of
emergency confinement to 24 hours, and requires mental health assessments and regular checks
by corrections officers; limits disciplinary confinement to 72 hours, and requires 2 hours a day of
out-of-cell recreation and access to educational services; and requires that conditions in
protective custody must be the least restrictive necessary for safety, and that youth in protective
custody receive 5 hours a day of out-of cell time. This legislation should be passed and
implemented to protect children in facilities statewide.

On April 30, 2010, the DJJ repealed the applicable disciplinary treatment rules.?® DJJ has
expressed a willingness to update the applicable administrative rules to adhere to national best
practices on the treatment of juveniles in confinement. These rules should be revised to meet or
exceed relevant national and international best practices.

Further, the IACHR’s attention to this critical issue is crucial and will encourage Florida to come
into compliance with international law and standards. We recommend that the IACHR continue
to engage the topic of solitary confinement, including through (1) a mission to observe and report
on the practice in the U.S.; (2) investigating and preparing a thematic report on solitary
confinement practices across the Americas region; and (3) issuing international standards
recommending that OAS member states strictly limit solitary practices and prohibit solitary of
children and persons with disabilities.

Sincerely,
Is/ Is/
Julie Ebenstein Cassandra Jae Capobianco
ACLU of Florida, Foundation Florida Institutional Legal Services, Inc.
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