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STATEMENT REGARDING ORAL ARGUMENT

In 2021, Section 7.04 of the Texas Election Integrity Protection Act of 2021,
87th Leg., 2d C.S., ch. 1, 2021 Tex. Gen. Laws 3873 (commonly known as “S.B.1”),
banned paid vote harvesting—the vote-by-mail equivalent of electioneering for hire.
Three years, multiple elections, and a full trial later, the district court enjoined that
common-sense election-integrity provision based on little more than farfetched hy-
potheticals regarding how the law theoretically cou/d be enforced. Based on a record
that is simultaneously extensive and devoid of evidence that the law ever would be
enforced in such a manner, this appeal raises not only significant constitutional is-
sues, but implicates the same legal errors that are subject to interlocutory appeals
already pending before this Court. Attorney General Ken Paxton and Secretary of
State Jane Nelson (collectively, “State Defendants”)! respectfully suggest that ar-
gument would likely aid this Court in evaluating that record, understanding the
case’s complicated procedural history, and assessing the intertwining provisions of

the Texas Election Code at issue.

! Although the Governor remains listed in the case caption, the district court
dismissed the claims against him for lack of standing. ROA.10762, 10767. As Plain-
tiffs have not cross appealed this decision, he is no longer a defendant in the district
court and has never been an appellant in this appeal.
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INTRODUCTION

“[A]n examination of the history of election regulation in this country reveals a
persistent battle against two evils: voter intimidation and election fraud.” Burson .
Freeman, 504 U.S. 191, 206 (1992). Until the development of the so-called Australian
ballot, “the actual act of voting was usually performed in the open, frequently within
the view of interested onlookers.” Minn. Voters Alliance v. Mansky, 585 U.S. 1, 6
(2018) (quotation marks omitted). This led to chaotic efforts by parties to “heckle
and harass voters who appeared to be supporting the other side,” 7d. at 7, and elec-
tions that “were not a very pleasant spectacle for those who believed in democratic
government,” Burson, 504 U.S. at 202 (quotation marks omitted). There began the
battle to insure an “island of calm in which voters can peacefully contemplate their
choices,” Mansky, 585 U.S. at 15, as part of the larger campaign to ensure “fair and
honest” elections and bring “order ... [to] the democratic processes,” Storer ».
Brown, 415 U.S. 724, 730 (1974).

Although this fight began at the physical voting booths, in recent decades mail
ballots have been increasingly common. “[Clompleted far from any government of-

»
fice or employee,

courts and legislatures have recognized that such ballots are
uniquely vulnerable to many forms of election misconduct. Vote.Org v. Callanen, 89
F.4th 459, 489 (5th Cir. 2023). “[T]he potential and reality of fraud is much greater
in the mail-in ballot context than with in-person voting.” Richardson v. Tex. Sec’y of
State, 978 F.3d 220, 239 (5th Cir. 2020) (quoting Veasey . Abbott, 830 F.3d 216, 239

(5th Cir. 2016)). So too is the potential for voter harassment without election officials

present to enforce the “campaign-free zone outside the polls” that all 50 States have
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deemed “necessary to secure the advantages of the secret ballot and protect the right
to vote.” Mansky, 585 U.S. at 14.

In 2021, Texas sought to functionally extend its longstanding electioneering laws
to mail ballots by banning paid vote harvesting. Part of the larger omnibus election-
reform bill known as S.B. 1, this provision bans in-person interactions that (1) are
performed for compensation or benefit, (2) knowingly (3) occur in the presence of a
ballot or during the voting process, (4) directly involve an official ballot or mail ballot,
(5) are conducted in-person with a voter, and (6) are designed to deliver votes for or
against a specific candidate or measure. /d. § 276.015.

Notwithstanding the long pedigree of similar electioneering laws, the district
court declared Section 7.04 to be facially unconstitutional under both the Due Pro-
cess Clause (as impermissibly vague) and the First Amendment (as a content-based
restriction on political speech). The district court further enjoined Texas’s Attorney
General, its Secretary of State, and the district attorneys in 3 of Teexas’s 254 counties,
“from implementing, enforcing, or giving any effect” to the law. ROA.37580. The
Attorney General is also forbidden from even “investigat[ing] potential violations.”
ROA.37580.

The district court’s order is “patently wrong” and should be reversed. I re Ab-
bott, 954 F.3d 772, 778 (5th Cir. 2020). Because “[e]lection laws will invariably im-
pose some burden upon individual voters,” Burdick v. Takushi, 504 U.S. 428, 433
(1992), Texas “has considerable discretion in deciding what is an adequate level of
effectiveness to serve its important interests in voter integrity” and “significan|[t]

. authority to set its electoral rules.” Vote.Org, 89 F.4th at 481, 485. It is
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indisputable that Texas has a “compelling interest in protecting voters from confu-
sion and undue influence” that result from exposure to partisan advocacy while fill-
ing out their ballots. See Burson, 504 U.S. at 199. As that interest does not turn on
where voters exercise the franchise, Section 7.04 survives constitutional scrutiny for
the same reason electioneering laws have long been deemed constitutional. /4. at 211;
Ostrewich v. Tatum, 72 F.4th 94,106 (5th Cir. 2023).

The district court’s contrary holding was especially problematic because it
struck down a presumptively valid state law based not on evidence of unconstitu-
tional enforcement, but on speculative “what-ifs” untethered to the statute’s text
and real-world application. Such reasoning is flatly impermissible, United States v.
Williams, 553 U.S. 285, 301 (2008)—as was the district court’s decision to enjoin
state officials who have no demonstrated enforcement connection to the provision at

hand, e.g., Richardson v. Flores, 28 F.4th 649, 654 (5th Cir. 2022).

STATEMENT OF JURISDICTION

Plaintiffs invoked the jurisdiction of the district court pursuant to 28 U.S.C.
§ 1331. The district court lacked jurisdiction, however, over the Attorney General
and Secretary of State. See Part III. This Court has appellate jurisdiction under 28
U.S.C. § 1292 because State Defendants timely appealed, ROA.37624, the district
court’s order granting a permanent injunction, ROA.37504.
ISSUES PRESENTED
1. Whether S.B. 1’s ban on paid vote harvesting provides adequate notice to

comply with the Due Process Clause.
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2.  Whether, properly construed, S.B. 1’s ban on paid vote harvesting complies
with the First Amendment.

3.  Whether the district court erred lacked jurisdiction to enjoin the Attorney
General and the Secretary as they do not enforce S.B. 1’s ban on paid vote
harvesting.

STATEMENT OF THE CASE
I. Factual Background

A. The 2020 election

The 2020 election was unprecedented because of the COVID-19 pandemic,
which precipitated a global health crisis in Texas and throughout the world.
E.g,ROA.38845-58. Statewide, Governor Greg Abbott extended the early-voting
period ahead of the November 2020 general election and allowed counties to accept
hand-delivery of mail ballots before Election Day. See ROA.68024-27. And the Sec-
retary provided detailed guidance to local officials regarding the administration of
the election during the pandemic. See Tex. Sec’y of State, Election Advisory
No. 2020-14, COVID-19 (Coronavirus) Voting and FElection Procedures (2020),
https://perma.cc/98]X-FSBD.

In addition, local election officials (particularly in Harris County) experimented
with alternative voting rules that had never been authorized by state law, many of
which proved to be quite controversial. For example, Harris County proposed a plan
to “educate residents about their voting options,” ROA.6641, which included an ef-

fort to send unsolicited applications to all 4 million registered voters in the county



Case: 24-50783 Document: 148 Page: 20 Date Filed: 12/23/2024

that was held to be illegal, ROA.68057-88. See also State v. Hollins, 620 S.W.3d 400,
409 (Tex. 2020) (per curiam). A separate plan to allow drive-through voting simi-
larly prompted a legal challenge, which was never adjudicated on the merits.
ROA.68089-282; see In re Hotze, 610 S.W.3d 909 (Tex. 2020) (orig. proceeding)
(Devine, J., dissenting from denial of mandamus relief and emergency stay). Gover-
nor Abbott responded to a plan to create multiple, unmanned drop boxes by requir-
ing early-voting ballots to be delivered only at one location per county which would
be manned by election workers, ROA.68028-32—a decision upheld by both this
Court and the Texas Supreme Court, Tex. League of United Latin Am. Citizens v.
Hughs, 978 F.3d 136, 146 (5th Cir. 2020); Abbott v. Anti-Defamation League Austin,
Sw., & Texoma Regions, 610 S.W.3d 911, 923 (Tex. 2020) (per curiam).

Texas was also hit with numerous lawsuits insisting that its voting laws were
suppressing the vote of minorities and/or populations particularly vulnerable to the
pandemic. E.g., Tex. All. for Retired Ams. v. Scott, 28 F.4th 669 (5th Cir. 2022)
(“TARA”); Lewis v. Scott, 28 F.4th 659 (5th Cir. 2022); Richardson, 28 F.4th 649;
In re State, 602 S.W.3d 549, 552 n.13 (Tex. 2020). In the end, however, more than 11
million Texans cast votes in the 2020 general election—the most in Texas history.
ROA.68270-92.

In his 2021 State of the State address, Governor Abbott announced that “Elec-
tion Integrity w[ould] be an emergency item” during that year’s legislative session.
Press Release, Off. of Tex. Gov., Governor Abbott Delivers 2021 State of the State Ad-
dress (Feb. 1, 2021), https://perma.cc/A6HZ-E5NM. The next month, Governor

Abbott “held a press conference in Houston on the importance of election integrity
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legislation,” during which he noted that “[i]n the 2020 election, we witnessed ac-
tions throughout our [S]tate that could risk the integrity of our elections and enable
voter fraud.” Press Release, Off. of Tex. Gov., Governor Abbott Holds Press Confer-
ence on Election Integrity Legislation (Mar. 15, 2021), https://perma.cc/R3NL-
X5AW.

Although it ultimately took two special sessions to complete, consistent with the
Governor’s statements, the 87th Legislature passed an omnibus election-integrity
bill to address a number of vulnerabilities revealed during the unprecedented stress
placed by the 2020 election. Known as S.B. 1, this bill modernized and standardized
Texas election procedures—in particular to make “the conduct of elections . . . uni-
form and consistent throughout this state,” to “reduce the likelihood of fraud in the
conduct of elections,” to “promote voter access,” and to “ensure that all legally cast

ballots are counted.” Tex. Elec. Code § 1.0015.

B. S.B.1’sPaid-Voter-Harvesting Ban

1. One such vulnerability addressed by S.B. 1 was the potential for “vote har-
vesting,” alternately known as “mail ballot fraud.” ROA.42425. Mail voters are par-
ticularly vulnerable to fraudulent interference because mail voting is uniquely
shrouded from the direct oversight of election workers. ROA.42341; ROA.42906.
From the moment a blank ballot arrives at a polling station for in-person voting to
the moment it is tallied as a cast ballot, it is within the direct supervision and control
of local election personnel. But when a ballot passes beyond the control of election
workers—as it does during mail voting—it is impossible to determine “whose hands

it passes through or who actually . . . voted and returned that ballot.” ROA.42341.



Case: 24-50783 Document: 148 Page: 22 Date Filed: 12/23/2024

Vote harvesting refers to a process by which political operatives, who are typi-
cally paid for their services, take advantage of this lack of supervision by first “pro-
liferat[ing] mail ballots,” then “collect[ing] those ballots from a voter and ensur[ing]
that those [ballots] are voted for [a particular] candidate.” ROA.42425. The process
begins with “seeding,” where operatives “generate applications for mail ballots in
... targeted precincts,” using tactics that range from door-to-door campaigns to con-
vince voters to “sign up for mail ballots if they are eligible” to outright forgery.
ROA.42426. The true “harvesting” occurs, however, when operatives “fill[] out
and collect[] mail ballots from voters to ensure that those votes are cast for certain
candidates.” ROA.42430-31. Between 2004 and 2021, seventy-two percent of all
election prosecutions resolved by the Texas Attorney General were related to vote
harvesting. ROA.65685; accord ROA.42425.

Despite this systemic vulnerability, until 2021, prohibitions on pressuring or at-
tempting to influence voters were largely limited to physical polling places. For
nearly a century, it has been a Class B misdemeanor to “indicate[] to a voter in a
polling place by word, sign, or gesture how the person desires the voter to vote or
not vote.” Tex. Elec. Code § 61.008; see V.T.E.C. Art. 15.24 [1925 P.C]. Election-
eering—defined as “the posting, use, or distribution of political signs or literature”
either “for or against any candidate, measure, or political party” within 100 feet of
an active polling place—is similarly a crime. /4. §§ 61.003, 85.036.

Through passage of Section 7.04 of S.B. 1—codified as Section 276.015 of the
Texas Election Code—Texas sought to close that gap. In its scope and language,

Section 7.04 closely mirrors Texas’s long-extant electioneering laws by prohibiting
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“in-person interaction with one or more voters, in the physical presence of an official
ballot or a ballot voted by mail, intended to deliver votes for a specific candidate or
measure.” Tex. Elec. Code § 276.015(a)(2). To prevent criminalizing innocent con-
duct, Section 7.04 also includes a scienter requirement, limiting the reach of the
paid-vote-harvesting prohibition to “knowing” violations of the statute. /4. And it
excludes “interactions that do not directly involve” a ballot. /4. § 276.015(e)(3).

2. Like many aspects of Texas’s Election Code, Section 7.04 is enforced
wholly by local prosecutors—particularly now. The Secretary of State has prelimi-
nary investigative authority over criminal election misconduct and may refer such
matters to the Attorney General for further investigation upon “reasonable cause to
suspect that criminal conduct occurred.” Tex. Elec. Code § 31.006. The Attorney
General has discretionary authority to investigate election crimes upon referral from
the Secretary of State. Tex. Elec. Code § 273.001.

At the time of S.B. 1’s enactment, the Texas Attorney General was authorized
to prosecute election law offenses under Section 273.021 of the Texas Election Code.
But later that year, Texas’s highest criminal court held that Section 273.021 uncon-
stitutionally “delegate[d] to the Attorney General a power more properly assigned
to the judicial department.” State v. Stephens, 663 S.W.3d 45, 47 (Tex. Crim. App.
2021). So long as Stephens remains good law, the Attorney General may now prose-
cute election crime only with the invitation, consent, or request of a county or district
attorney. Stephens, 663 S.W.3d 45 at 56. The record on appeal does not reflect any
instance in which the Attorney General received such an invitation by a local prose-

cutor to participate in a prosecution under S.B. 1’s paid-vote-harvesting ban.



Case: 24-50783 Document: 148 Page: 24 Date Filed: 12/23/2024

II. Procedural History

This lack of evidence is perhaps unsurprising: Before any provision of S.B. 1
came into effect, several groups of plaintiffs brought facial challenges against more
than three dozen of its common-sense voter-integrity provisions. See ROA.218-306,
399-608. These provisions included Section 7.04, which appellees challenged as both
unconstitutionally vague and an infringement of free speech. ROA.218-306.

State Defendants moved to dismiss Plaintiffs’ operative second amended com-
plaints. ROA.7301; ROA.7334; ROA.7443. Those motions for dismissal were
granted in part and denied in part. ROA.10695; ROA.10769; ROA.10830. Although
State Defendants’ appeals raising similar questions remain pending, the Court has
ordered plaintiffs’ claims against the Harris County District Attorney, Kim Ogg, to
be dismissed on sovereign-immunity grounds because Ogg’s mere theoretical ability
to prosecute or investigate violations of the Election Code did not demonstrate any
willingness to enforce the statute or any compulsion or constraint against these plain-
tiffs. Mi Familia Vota v. Ogg, 105 F.4th 313, 330-33 (5th Cir. 2024).

While the appeals of the motion-to-dismiss orders were litigated in this Court,
discovery in the larger consolidated action in the district court proceeded apace.
Plaintiffs, however, never sought discovery from any of the local prosecutors regard-
ing their intention (if any) to enforce Section 7.04’sprohibition on paid vote harvest-
ing. As a result, the record —developed over three years of litigation since the enact-
ment of S.B. 1—reflects not a single prosecution attempted, threatened, or consid-

ered under Section 7.04, let alone by State Defendants.
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On September 11, 2023, the district court commenced its bench trial on Plain-
tiffs’ claims against State Defendants. ROA.38511-49523. Parties submitted hun-
dreds of pages of findings of facts and conclusions of law on January 19, 2024.
ROA.33361-835, 34098-297, 34656-5535, 35791-6052. On February 13, 2024, the
court heard closing arguments. ROA.43462-718. And on September 28, 2024—
seven months later and only 23 days before the start of early voting in the 2024 elec-
tion—the district court enjoined Defendants from enforcing the paid-vote-harvest-
ing ban. ROA.37504. State Defendants immediately filed a notice of appeal,
ROA.37624; ROA.37584, and ultimately obtained a stay from this Court on October
15, 2024. Although the district court has enjoined other parts of S.B. 1 in separate
orders and retains jurisdiction over yet further provisions claimed to be unconstitu-
tional, at issue in this appeal is only the district court’s order enjoining enforcement

of the Section 7.04 prohibition on paid vote harvesting.

SUMMARY OF THE ARGUMENT

I. “Tojudge whether a statute is overbroad,” improperly vague, or otherwise
unconstitutional, a court “must first determine what it covers,” Unsted States ».
Hansen, 599 U.S. 762, 770 (2023); including by examining its regulatory context,
Vill. of Hoffinan Ests. v. Flipside, Hoffman Ests., Inc., 455 U.S. 489, 498 (1982). In
doing so, the Court construes the statute, if fairly possible, not just to preserve the
statute’s constitutionality but also to determine “whether a construction of the stat-
ute is fairly possible by which the constitutional question may be avoided.” Tu/l v.
United States, 481 U.S. 412, 417 n.3 (1987) (cleaned up); see also, e.g., Almendarez-

Torres v. United States, 523 U.S. 224, 237 (1998). Had the district court engaged in

10
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such analysis, Plaintiffs’ facial void-for-vagueness challenge —which this Court has
described as among “the most difficult ... to mount successfully” —would have
been easily and quickly dispatched. Unisted States v. Robinson, 367 F.3d 278, 290 (5th
Cir. 2004); see also Roark & Hardee LP v. City of Austin, 522 F.3d 533, 547 (5th Cir.
2008) (noting that the onus in a pre-enforcement posture is “perhaps impossible,
because facts are generally scarce”).

A. To start, Plaintiffs’ pre-enforcement facial claims, are based entirely upon
speculation about how Texas courts and prosecutors might interpret and enforce
these provisions and are thus premature. Under such a theory, the legality of a stat-
ute hinges on whether “it has some common-sense core of meaning . . . that criminal
juries should be capable of understanding,” Tuzlaepa v. California, 512 U.S. 967, 973-
74 (1994) —not whether its application in a hypothetical edge case is in some sense
unclear. Here, Plaintiffs have offered no evidence that Section 7.04 lacks such a core
meaning. If Plaintiffs identify a specific problematic application, then the courts can
(and should) address it in an as-applied challenge where courts can examine Section
7.04 in a concrete setting and give it a limiting construction rather than invalidate it
altogether.

B. Plaintiffs’ void-for-vagueness claim also fails on the merits. The district
court erroneously found vagueness based on the theory that if Section 7.04’s use of
the term “compensation” were construed as broadly as the term is defined in other
parts of the Election Code, that section could extend not only to monetary compen-
sation but also to meals, bus fare, t-shirts, and water. ROA. 37571-72. But “mere

breadth” is insufficient to establish unconstitutional vagueness. United States .
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Portanova, 961 F.3d 252, 263 n.76 (3d Cir. 2020) (citing snter alia, United States ».
Caldwell, 655 F. App’x 730, 732-33 (11th Cir. 2016) (per curiam)). More fundamen-
tally, when interpreting an undefined term, courts are to give the words in the paid-
vote-harvesting ban their ordinary meaning, which do not extend to the gratuitous
gift of items of minimal value without regard to whether they were consideration for
service rendered. To the extent there is ambiguity, the scienter requirement should
mitigate concerns.

II.LA  Properly construed, Section 7.04 also passes First Amendment scru-
tiny. The district court started by applying the wrong standard when considering this
claim. This Court has held that election rules with incidental speech effects are eval-
uated under the Anderson-Burdick framework. See, e.g., Voting for Am., 732 F.3d at
387-88. Under that test, the paid-vote-harvesting ban represents (at most) a modest
and incidental burden because it applies in highly specific and narrow circumstances.
Accordingly, Section 7.04 need only be reasonable. Texas’s “compelling interest in
protecting voters from confusion and undue influence” more than justifies the tar-
geted restriction. Burson, 504 U.S. at 210.

B. Even if heightened scrutiny applied, the challenged provision still passes
constitutional muster for the same reasons Texas’s electioneering laws survive re-

“im-

view. The district court acknowledged—as it must—that States “have an
portant state interest’ in ‘[e]nsuring that every vote is cast freely.”” ROA.37562
(quoting Brnovich v. Democratic Nat’l Comm., 594 U.S. 647, 672 (2021)). In limiting

partisan attempts to influence a voter while that voter is casting his mail-in ballot,

Section 7.04 is targeted to serve that interest in a way that is functionally no different
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from bans on electioneering in polling places that have long been upheld as constitu-
tional. E.g., Ostrewich, 72 F.4th at 107. And, far from showing “a substantial number
of [Section 7.04’s] applications are unconstitutional, judged in relation to the stat-
ute’s plainly legitimate sweep,” Plaintiffs failed offer evidence of any instance of
Section 7.04 being applied to curtail protected activity in the three years since S.B. 1
took effect. Voting for Am., 732 F.3d at 387 (quoting Unsted States v. Stevens, 559 U.S.
460, 473 (2010)). Instead, both Plaintiffs and the district court relied entirely on the
very type of “implausible” scenarios, Williams, 553 U.S. at 301, which are insuffi-
cient to invalidate a statute as a matter of law, zd. at 303.

ITII.LA At minimum, the district court erred by enjoining the Secretary of State
and the Attorney General who do not enforce Section 7.04, and whose sovereign
immunity is already subject to an appeal pending before this Court. See La Union del
Pueblo Entero v. Nelson, Nos. 22-50775, 22-50777, 22-50778 (5th Cir.). In the two
years following the district court’s denial of State Defendants’ motion to dismiss,
this Court published multiple decisions clarifying that those officials are not proper
defendants under Ex parte Young simply because they can investigate potential vio-
lations of the Election Code—including in a case involving this very law. Ogg, 105
F.4th at 333; La Union Del Pueblo Entero v. Abbott, 119 F.4th 404, 409 (5th Cir. 2024);
see also Stephens, 663 S.W.3d at 51-54. Instead, the proper defendant is typically the
local election official charged with implementing the Election Code provision at is-
sue or punishing individuals for its violation. E.g., Ostrewich, 72 F.4th at 100-01. By
doubling down on its prior analysis and enjoining State Defendants, the district court

exceeded the scope of its jurisdiction.
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B. For much the same reasons, the district court erred in finding that Plaintiffs
had standing. “This [C]ourt has acknowledged that [its] Article III standing analy-
sis” —and particularly its analysis of traceability and redressability— “and Ex parte
Young analysis ‘significantly overlap.’” City of Austin v. Paxton, 943 F.3d 993, 1002
(5th Cir. 2019). Because “the Attorney General and Secretary of State” have no au-
thority “to exercise undue influence over [a district court’s exclusive] prosecutorial
discretion,” Plaintiffs cannot show esther a route around sovereign immunity or

standing. Ogg, 105 F.4th at 331.

STANDARD OF REVIEW

Following a bench trial, findings of fact are reviewed for clear error, and legal
conclusions de novo. Preston Expl. Co., L.P. v. GSF, L.L.C., 669 F.3d 518, 522 (5th
Cir. 2012). The determination of whether a challenged statute violates First Amend-
ment free speech rights is a mixed question of law and fact that is reviewed de novo.
Baby Dolls Topless Saloons, Inc. v. City of Dallas, 295 F.3d 471, 479 (5th Cir. 2002), as
are the district court’s determinations related to sovereign immunity and standing,

TARA, 28 F.4th at 671.

ARGUMENT

I. S.B.1’sPaid-Vote-Harvesting Ban Is Not Unconstitutionally Vague.
The district court erred in finding Section 7.04 unconstitutionally vague on its

face. Under the Fourteenth Amendment, statutes must give “‘fair notice’ of the

conduct [the] statute proscribes.” Sessions v. Dimaya, 584 U.S. 148, 155-56 (2018)

(citation omitted). Due process “does not require impossible standards” of clarity.
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United States v. Petrillo, 332 U.S. 1,7 (1947). “Many perfectly constitutional statutes
use imprecise terms.” Dimaya, 584 U.S. at 159, and “[t]he law is full of instances
where a man’s fate depends on his estimating rightly,” Johnson v. United States, 576
U.S. 591, 603-04 (2015) (quoting NVash v. United States, 229 U.S. 373, 377 (1913)).
The district court gave these principles short shrift when it held Section 7.04
unconstitutionally vague based on speculative hypotheticals about how state officials
(who have never had the opportunity to interpret its scope) might apply it in fringe
cases. It is blackletter law that “the mere fact that close cases can be envisioned”
does not “render[] a statute vague,” since “[c]lose cases can be imagined under vir-
tually any statute.” Williams, 553 U.S. at 305-06. “The problem that poses is ad-
dressed, not by the doctrine of vagueness, but by the requirement of proof beyond a

reasonable doubt.” 4. at 306.

A. The Plaintiffs’ pre-enforcement facial challenge is premature.

As a threshold matter, Plaintiffs’ facial vagueness challenge fails “[i]n the con-
text of pre-enforcement review.” Roark, 522 F.3d at 547. Like “many federal consti-
tutional rights,” Ogg, 105 F.4th at 333 (quoting Whole Woman’s Health v. Jackson,
595 U.S. 30, 538 (2021)), a vagueness challenge is ordinarily raised as a defense to
prosecution, see Burson, 504 U.S. at 210 n.13; Schirmer v. Edwards, 2 F.3d 117, 124
(5th Cir. 1993). A defendant “who engages in some conduct that is clearly proscribed
cannot complain of the vagueness of the law as applied to the conduct of others.”
Hoffman FEsts., 455 U.S. at 495. As a result, pre-enforcement vagueness challenges
are disfavored (if not prudentially unripe) because “examining facial vagueness is

often difficult, perhaps impossible” as there is no “adequate record of the
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ordinance’s operation and particularized harmful effect” to allow the Court to assess
whether the “provision is impermissibly vague in all its applications” —including in
the plaintiff’s case. Roark, 522 F.3d at 547; e.g., McClelland v. Katy ISD, 63 F.4th
996, 1013 (5th Cir. 2023).

Here, the core prohibition of Section 7.04 is clear: A person violates Section 7.04
if (1) she is a party to an “in-person interaction” (2) with “one or more voters”
(3) knowingly, (4) “in the physical presence of” and “directly involv[ing]” an offi-
cial ballot or a ballot voted by mail,” in which she (5) intends “to deliver votes for a
specific candidate or measure,” and (6) receives “compensation,” defined as “any-
thing reasonably regarded as a gain or advantage, including a promise or offer of em-
ployment, a political favor, or an official act of discretion.” Tex. Elec. Code
§ 276.015. That is, paid activists violate the law if they try to influence a voter to vote
for a candidate or cause whzle that voter is holding or filling out a mail ballot.

Indeed, neither the district court nor the Plaintiffs seem to challenge this core
prohibition—only whether it could apply to certain fringe hypotheticals such as “if
the ballot is on the kitchen table in the next room” or “if the voter brings the ballot
to a community meeting at which Plaintiffs’ employees speak.” ROA.37573. The Su-
preme Court has, however, unambiguously stated that a vagueness analysis must “ex-
amine the complainant’s conduct before analyzing other hypothetical applications of
the law,” Hoffman Ests., 455 U.S. at 495, which are more properly considered as-ap-
plied challenges, see Burson, 504 U.S. at 210 n.13. If such a challenge were brought,
the Court could then give the statute a limiting construction rather than to wholly

invalidate it, zd. —or allow Texas courts to do so, see Wash. State Grange v. Wash.
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State Republican Party, 552 U.S. 442, 451 (2008). Because Plaintiffs have identified
no conduct in which they wish to engage as to which the application of Section 7.04

is putatively vague, their vagueness challenges are premature.

B. Plaintiffs’ vagueness claim fails on the merits.

Even if this case could proceed based entirely on speculative hypotheticals,
Plaintiffs claims would fail on the merits. “Courts must indulge a presumption of
constitutionality.” United States v. Anderton, 901 F.3d 278, 283 (5th Cir. 2018). That
presumption applies even when criminal statutes are “extremely broad” or their
consequences “harsh.” I4. In applying that presumption, a court will not find a stat-
utory term vague because it “do[es] not mean the same thing to all people, all the
time, everywhere.” Roth v. United States, 354 U.S. 476, 491 (1957). Rather, a law will
be declared void for vagueness only if its meaning specifies “no standard of conduct
...atall,” Roark,522 F.3d at 554-55, or depends upon “wholly subjective judgments
without statutory definitions, narrowing context, or settled legal meanings.” Wil-
liams, 553 U.S. at 306. Thus, “[w]hat renders a statute vague is not the possibility
that it will sometimes be difficult to determine whether the incriminating fact it es-
tablishes has been proved; but rather the indeterminacy of precisely what that fact
is.” Id.

Here, the district court failed to abide by these principles when it took the stat-
utory terms “compensation,” “benefit” and “physical presence” out of context and
assigned them meanings other than the “plain, obvious and common sense” mean-
ings of the word even though nothing in that “context furnishes some ground to con-

trol, qualify, or enlarge” their meaning. 2 Joseph Story, Commentaries on the
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Constitution of the United States 157 (1833). The district court’s interpretation was
not so much “a construction of a statute, but, in effect, an enlargement of it by the
court,” which “transcend[ed] the judicial function.” Iselin v. United States, 270 U.S.
245, 251 (1926); see also United States v. CITGO Petrol. Corp., 801 F.3d 477, 482 (5th
Cir. 2015) (quoting United States v. Clark, 412 F.2d 885, 890 (5th Cir. 1969) (regula-
tion that carries criminal penalties “must be strictly construed and cannot be en-

larged by analogy or expanded beyond the plain meaning of the words used”)).

1. The terms “compensation” and “benefit” are not unconstitutionally
vague.

In interpreting statutes, courts must “determine how”

a word or “clause is
linked to its surrounding words” in order to “give effect, if possible, to every clause
and word of [the] statute.” Fischer v. United States, 603 U.S. 480, 486 (2024) (cita-
tions omitted). “To that end,” the Court should “consider both the specific context
in which [the word or clause] appears and the broader context of the statute as a
whole.” Id. (citations omitted). Although “compensation” and “benefit” —upon
which the district court’s vagueness analysis heavily focuses—could theoretically
have multiple meanings, read in their statutory context, they clearly have “common-
sense core of meaning . . . that criminal juries should be capable of understanding.”
Tuslaepa, 512 U.S. at 973. That meaning does not typically extend to like-minded
individuals giving ballot harvesters “food, water, swag, letters of recommendation,
academic credit, gas cards, bus fare, free parking, or even the use of ifs offices for

their advocacy work.” ROA.37571.
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a. To start, “benefit” is defined in the statute itself as “anything reasonably
regarded as a gain or advantage, including a promise or offer of employment, a polit-
ical favor, or an official act of discretion, whether to a person, or another party whose
welfare is of interest to the person.” Tex. Elec. Code § 276.015(a)(1). This is con-
sistent with the ordinary dictionary definition of “benefit,” namely “[p]rofit or gain;
esp., the consideration that moves to the promise,” or “[f]inancial assistance that is
received from an employer, insurance, or a public program.” Benefit, Black’s Law
Dictionary 193-94 (11th ed. 2019). Neither extends so far, however, as providing
someone water on a hot day.

Similarly, in ordinary usage, “[c]ompensation” means “[r]emuneration and
other benefits received in return for services rendered; esp., salary or wage.” Com-
pensation, id. at 354. An ordinary individual thus would understand that “compensa-

tion” 44

consists of wages and benefits in return for services” and “is payment for
work.” Id. (quoting Kurt H. Decker & H. Thomas Felix II, Drafting and Revising
Employment Contracts § 3.17, at 68 (1991)).

Taken together or separately, both “compensation” and “benefit” are best un-
derstood to refer to some form of consideration offered in return for work. The form
of perk or assistance contemplated by the district court would seem to fall more
clearly within the definition of “gift” —that is, the “voluntary transfer of property
to another without compensation.” Gift, id. at 831; cf. Borgelt v. Austin Firefighters

Ass’n, IAFF Local 975, 692 S.W.3d 288, 301-02 (Tex. 2024) (discussing the distinc-

tion between consideration and gratuity for the purposes of the Gift Clause in the
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Texas Constitution). But the Texas Legislature chose to use the terms “benefit” and
“compensation,” not “gift.”

Ordinary canons of statutory interpretation confirm this common understand-
ing. In particular, the “canon of noscitur a sociis teaches that a word is given more
precise content by the neighboring words with which it is associated,” thereby pre-
venting “ascribing to one word a meaning so broad that is inconsistent with the com-
pany it keeps.” Fischer, 603 U.S. at 487 (citations omitted). Here, the phrase “any-
thing reasonably regarded as a gain or advantage,” Tex. Elec. Code § 276.015(a)(1),
must mean something like the accompanying examples of “employment,” “political
favors,” and “official acts.” See Antonin Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 69,195 (2012). Items like food, water, and letters of
recommendation do not fit the bill.

b. The district court nonetheless found vagueness based largely on the fact that
other provisions of the Election Code use different, broader definitions of “compen-
sation.” ROA.37571-72. This was error. When interpreting an undefined term, like
“compensation,” the district court should have given the words in the paid-vote-
harvesting ban their ordinary meaning, Scalia & Garner, supra at 69 —particularly
when doing so would have allowed the district court to avoid constitutional infirmity.
See Ostrewich, 72 F. 4th at 107. The district court did the opposite when it read “com-
pensation” broadly to include not only monetary compensation but also the provi-
sion of incidental items of modest value without regard to whether they represented

consideration for a vote harvester’s efforts. ROA.37572.
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The district court’s reasoning is particularly troubling because even the provi-
sions it cites, see ROA. 37571-72, still use “compensation” to refer to fees and pay-
ments in exchange for a service. For example, the district court cites the related ban
on compensated assistance, codified at Texas Election Code § 86.0105, which incor-
porates by reference the definition of “economic benefit” set forth in the Texas Pe-

nal Code, namely:

Anything reasonably regarded as an economic gain or advantage, including
accepting or offering to accept employment for a fee, accepting or offering
to accept a fee, entering into a fee contract, or accepting or agreeing to accept
money or anything of value.

Tex. Penal Code § 38.01(3) (emphasis added). Consistent with the ordinary meaning
of its terms, Texas courts have generally interpreted this provision narrowly to apply
only to a form of transaction for consideration—not a mere gratuity. See State v.
Malone, No. 12-17-00074-CR, 2018 WL 2440460, at *5 (Tex. App.—Tyler May 31,
2018, pet. ref’d); State v. Sandoval, 842 S.W.2d 782, 788 (Tex. App.—Corpus
Christi-Edinburg 1992, pet. ref’d).

The district court fares no better by citing Texas Election Code § 86.052, which
defines “compensation” as “any form of monetary payment, goods, services, bene-
fits, or promises or offers of employment, or any other form of consideration offered
to another person in exchange for depositing ballots.” ROA.37572 (quoting Tex.
Elec. Code § 86.052(e)). Although Section 86.052 may, in some sense, be broader
than Section 38.01 because it contemplates some forms of non-economic compensa-

tion, it still speaks in terms of “consideration” —that is, “something ... bargained
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for and received by a promisor,” which “motivates a person to do something.” Con-
sideration, Black’s, supra at 382.

Particularly when it comes to criminal law, there is a material difference between
bargained-for consideration conveyed for a service and a perk conveyed in gratitude
without a preexisting bargain. See generally Snyder v. United States, 603 U.S. 1 (2024).
Nothing in the additional statutes cited by the district court implies that “compen-
sation” as used in 7.04 extends beyond the former to include the latter. As a result,
it was improper for the district court to adopt this broader definition when the result
was to invalidate a state statute. E.g., Turtle Island Foods, S.P.C. v. Strain, 65 F.4th
211, 219 (5th Cir. 2023) (quoting Jennings v. Rodriguez, 583 U.S. 281, 286 (2018));
Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 B.U. L. Rev. 109,
117 (2010).

This outcome does not change because former Division Chief of the Election
Integrity Division Jonathan White testified that he would recommend reviewing the
case law on whether a meal, bus fare, or gift bag would constitute compensation.
ROA.37572. Even a circuit split “does not mean that the term is void for vagueness.”
United States v. Davis, 36 F.3d 1424, 1434 (9th Cir. 1994) (quoting United States .
Jackson, 968 F.2d 158, 163 (2d Cir. 1992)). That a “trained lawyer[] may find it nec-
essary to consult legal dictionaries, treatises, and judicial opinions before [he] may
say with any certainty what some statutes may compel or forbid” certainly does not
do so. Rose . Locke, 423 U.S. 48, 50 (1975) (per curiam).

c. Assuming the Texas Legislature “might, without difficulty, have chosen

‘[c]learer and more precisely language’ equally capable of achieving the end” —
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which is debatable—that “does not mean that the statute which it in fact drafted is
unconstitutionally vague,” Unsted States v. Powell, 423 U.S. 87, 94 (1975) (quoting
Petrillo, 332 U.S. at 7), particularly given the Legislature’s express inclusion of a sci-
enter requirement. The Supreme Court has repeatedly recognized that such a “sci-
enter requirement” will “alleviate vagueness concerns,” McFadden v. United States,
576 U.S. 186, 197 (2015) (alteration in original) (quoting Gonzales v. Carhart, 550
U.S. 124,149 (2007)), by improving “the adequacy of notice to the complainant that
his conduct is proscribed,” Vill. of Hoffman Ests., 455 U.S. at 499. This rule applies
even when the challenged law “reaches a substantial amount of constitutionally pro-
tected conduct,” 7d. at 494, which section 7.04 does not, /ufra Part 11.B.4.

In the case of Section 7.04, three potential scienter requirements apply, which
separately or together alleviate any questions of vagueness that may linger after giv-
ing its operative language its ordinary meaning. First, Section 276.015(a)(2) defines
prohibited “vote harvesting services” as “in-person interaction with one or more
voters, in the physical presence of an official ballot or a ballot voted by mail, intended
to deliver votes for a specific candidate or measure.” Tex. Elec. Code
§ 276.015(2)(2) (emphasis added). Second, Sections 276.015(b)-(d) creates three sep-
arate offenses, each of which requires “knowing conduct” —for example “knowingly
provid[ing]s or offer[ing] to provide vote harvesting services in exchange for com-
pensation or other benefit.” Id. § 276.015(b) (emphasis added). 7#ird, Texas Penal
Code section 6.02 provides that “[i]f the definition of an offense does not prescribe
a culpable mental state, ... intent, knowledge, or recklessness suffices to establish

criminal responsibility.” Tex. Penal Code § 6.02(c).
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Because Plaintiffs sued before S.B. 1 went into effect, no state court has had the
opportunity to construe how these mens rea elements fit together, which is a some-
what complicated issue under state law. White v. State, 509 S.W.3d 307,313 n.8 (Tex.
Crim. App. 2017) (noting that Texas did not adopt the Model Penal default rule).
The best view is that the Legislature required intent as to the purpose of the con-
duct—namely, to influence voters—and the lower standard of knowledge as to the
remaining elements of the crime. Cf. Tex. Penal Code § 6.03(d). But at minimum, a
prosecutor must prove criminal recklessness—that is, that the defendant was
“aware of but consciously disregards a substantial and unjustifiable risk that the cir-
cumstances [of the paid-vote-harvesting ban] exist or the result[of his conduct] will
occur.” Id. § 6.03(c); see also Robinson v. State, 466 S.W.3d 166,172 (Tex. Crim. App.
2015). It is not enough that the person skould have foreseen the risk; he must “actu-
ally foresee the risk involved and ... consciously decide to ignore it.” Williams ».
State, 235 S.W.3d 742, 751 (Tex. Crim. App. 2007).

Here, the district court gave no weight to this requirement before finding that
that the terms “compensation,” “benefit,” and “physical presence” rendered the
statute unconstitutionally vague. For example, the district court hypothesized that a
vote harvester could violate Section 7.04 inadvertently if he were to accept a bottle
of water after talking to a voter who had a concealed ballot in her purse. ROA.37525,
37568. But under state law, it is insufficient that the defendant is “reckless as to the
conduct itself” —that is, that the “nature” of his conduct is advocating to a voter.
Ex parte Rion, 662 S.W.3d 890, 900 (Tex. Crim. App. 2022). Instead, he must be

aware of and consciously disregard a substantial risk “with respect to the
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circumstances exist or the result of his conduct.” /4. The district court nowhere ex-
plains how our hypothetical vote harvester would consciously disregard the risk that
a bottle of water would be considered compensation for talking to someone who may
or may not be a voter, who may or may not be carrying a ballot of which he was una-
ware—let alone that he do so with the “conscious objective or desire,” Tex. Penal
Code § 6.03(2) (defining intent), “to deliver votes for a specific candidate or meas-
ure.” Tex. Elec. Code § 276.015(2)(2). This was reversible error.
2. The “physical presence” requirement is not unconstitutionally vague.
For many of the same reasons, the district court erred in holding the term “phys-
ical presence” in 276.015(a)(2) rendered Section 7.04 unconstitutionally vague.
ROA.37573-75. Although the district court correctly recognized that unknowingly
canvassing in the presence of a ballot would not be a criminal act, ROA.37573, the
court faulted State Defendants for their witness’s “refus[al] to offer a specific dis-
tance or any concrete guidance about how canvassers should determine whether they
are in the ‘physical presence’ of a mail ballot, which can only be determine [sic] on a
case-by-case basis.” ROA.37573
But as the Supreme Court has repeatedly emphasized, “perfect clarity and pre-
cise guidance have never been required even of regulations that restrict expressive
activity.” Mansky, 585 U.S. at 21 (cleaned up). Instead, “[t]he Fourteenth Amend-
ment’s guarantee of Due Process proscribes laws so vague that persons ‘of common
intelligence must necessarily guess at [their] meaning and differ as to [their] applica-
tion.”” Women’s Med. Ctr. of Nw. Hous. v. Bell, 248 F.3d 411, 421 & n.29 (5th Cir.

2001) (alterations in original) (quoting Smith v. Goguen, 415 U.S. 566, 572 n.8
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(1974)). That is, “[a] law is unconstitutionally vague if it (1) fails to provide those
targeted by the statute a reasonable opportunity to know what conduct is prohibited,
or (2) is so indefinite that it allows arbitrary and discriminatory enforcement.” /4. at
421 & n.30 (citing Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972)).

For example, in Goguen, the Supreme Court held that a statute banning “con-
temptuous” treatment of the flag was unconstitutionally vague not just because it
allowed “selective law enforcement,” 415 U.S. at 574-76, but because the word
“contemptuous” is inherently subjective, providing no “ascertainable standard for
inclusion and exclusion,” 7d. at 578. It is not enough to render a statute unconstitu-
tional, the Court made clear, that a ban’s “application to . . . behavior is uncertain.”
1d.

Measured against this standard, “physical presence” is not a vague term. “Pres-
ence” is generally understood to connote “[c]lose physical proximity coupled with
awareness.” Presence, Black’s, supra at 1432; id. (defining “present as “in attend-
ance; not elsewhere”). “Physical,” in this context is generally understood to mean
“of, relating to, or involving someone’s body.” Id. at 1386. Taken together, the
phrase “physical presence” is phrase commonly used across a variety of contexts to
describe in-person interactions. See, e.g., Denton Reg’l Med. Ctr. v. LaCroix, 947
S.W.2d 941, 952 (Tex. App.—Fort Worth 1997, pet. dism’d by agr.).

Due to the premature nature of Plaintiffs’ lawsuit, there is “authoritative con-
struction” by a state court for the Courts to “consider ... in interpreting a state
law.” Mansky, 585 U.S. at 17-18 (quoting Forsyth Cty. v. Nationalist Movement, 505
U.S. 123, 131 (1992)). When asked about “physical presence” of a ballot, Former
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Director of Election Keith Ingram explained on behalf of the Secretary that “[t]he
whole point of this section” is to address instances “when][] the voter and the har-
vester get together and they’re reviewing the ballot together, and then they get down
to that candidate, and the harvester makes sure they check the right box.”
ROA.40425. By contrast, “[i]f the ballot is in the kitchen, and [they]’re in the living
room, and [they]’re talking about our preferred candidates, that’s First Amendment.
That’s not implicated by this section at all.” ROA.40425.

Texas courts would give the Secretary’s view considerable weight as she is the
one charged with interpreting and advising election officials on the meaning of the
Election Code. Tex. Elec. Code §§ 31.003, 31.004; e.g., R.R. Comm’n of Tex. . Tex.
Citizens for a Safe Future & Clean Water, 336 S.W.3d 619, 624 n.6 (Tex. 2011) (col-
lecting cases for the proposition that Texas courts “give ‘serious consideration’ to
an agency’s construction of its statute and should uphold the agency’s interper-
tation, so long as it is reasonable and does not contradict the statute’s plain lan-
guage”). Tellingly, Plaintiffs have never sought—let alone presented—evidence
that any prosecutor in the State holds a contrary view of the statute.

Perhaps most importantly, because this narrow interpretation is consistent with
the statutory language, “the court was thus required to accept it” and leave the hy-
potheticals to the realm of as-applied challenges. Voting for Am., 732 F.3d at 398; see
also Turtle Island Foods, 65 F.4th at 221.

To the extent that there were any lingering doubts, the two-fold scienter require-

ment embodied in both the language of the challenged statute itself as well as in

Texas Penal Code should have resolved them. See Vill. of Hoffman Ests., 455 U.S. at
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499 & n.14 (collecting cases). As just discussed, to be convicted under the statute, a
canvasser would have to at least “consciously disregard[] a substantial and unjustifi-
able risk” that a ballot was present. Tex. Penal Code § 6.03(c); see ROA.42944-45.
As Ingram also explained, to meet this test “the ballot has to be in front of both of
you[,] you both have to know it’s there[,] and you both have to be looking at it.”
ROA.40425. Merely being unsure whether a ballot was nearby would fall well short
of that exacting standard. See Tex. Elec. Code § 276.015(a)-(b); see also ROA.40425
(‘“This is not a situation where you can be caught by accident.”). The district court
misinterpreted the statute when it held to the contrary. And it misapplied the Con-

stitution when it facially invalidated a presumptively valid state law as a result.

II. S.B. 1’s Paid-Vote-Harvesting Ban Complies with the First
Amendment.

Similar errors pervade the district court’s analysis of Plaintiffs’ First Amend-
ment claims as well. Even in the context of free speech, “[c]ourts generally disfavor
facial challenges, and for good reason.” Voting for Am., 732 F.3d at 386. “[F]acial
challenges threaten to short circuit the democratic process by preventing laws em-
bodying the will of the people from being implemented in a manner consistent with
the Constitution.” Wash. State Grange, 552 U.S. at 451. Accordingly, courts only
hold statutes “facially unconstitutional even though [they have] lawful applications”
if they “‘prohibit[] a substantial amount of protected speech’ relative to [their]
‘plainly legitimate sweep.’” Hansen, 599 U.S. at 769-70 (quoting Williams, 533 U.S.

at 292); accord Moody v. Netchoice, 603 U.S. 707 (2024). “In the absence of [such] a
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lopsided ratio, courts must handle unconstitutional applications as they usually do—
case-by-case.” Hansen, 599 U.S. at 770.

Close adherence to these rules is particularly significant in instances like this one
where the constitutional rights of more than individual are at stake. Specifically, alt-
hough political speech is at the core of the First Amendment, voters also have a “fun-
damental right . .. to cast a ballot in an election free from the taint of intimidation
and fraud.” Burson, 504 U.S. at 211. To balance those rights and interests, States are
constitutionally permitted to create “an island of calm in which voters can peacefully
contemplate their choices.” Mansky, 585 U.S. at 15; see also Ostrewich, 72 F.4th at
104-05. The principles behind that rule are no less applicable because mail ballots
have become increasingly prevalent.” And they demonstrate the facial constitution-
ality of S.B. 7.04, which is nothing more than a “reasonable” extension of longstand-
ing electioneering rules from the in-person context to the mail-ballot context, which
“further[s] Texas’s interest in ensuring a campaign-free polling place.” Ostrewich,

72 F.4th at 104-05.

A. The district court applied the incorrect standard in subjecting
Section 7.04 to strict scrutiny.

The district court’s First Amendment analysis stumbled at the outset when it

subjected Section 7.04 to strict scrutiny. ROA.37553-55. Although strict scrutiny

2 Indeed, were it otherwise, entire States would be unable to regulate election-
eering. States with Mostly Mail Elections, National Conference of State Legislatures
(Oct. 11, 2024), https://www.ncsl.org/elections-and-campaigns/table-18-states-
with-all-mail-elections (reflecting that eight States and the District of Columbia have
moved to all mail ballots).
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typically applies to content-based restrictions on speech, ¢f. Reed v. Town of Gilbert,
576 U.S. 155, 163 (2015), different rules apply in the election context, Mclntyre v.
Ohio Elec. Comm’n, 514 U.S. 334, 336 (1995) (collecting cases outlining this distinc-
tion). Elections are themselves a form of political expression, and all “[e]lection laws
will invariably impose some burden upon individual voters.” Burdick, 504 U.S. at
433. Yet “as a practical matter, there must be a substantial regulation of elections if
they are to be fair and honest and if some sort of order, rather than chaos, is to ac-
company the democratic processes.” Storer, 415 U.S. at 730.

Because “subject[ing] every voting regulation to strict scrutiny . . . would tie the
hands of States seeking to assure that elections are operated equitably and effi-
ciently,” courts apply a “more flexible standard” to election laws. Burdick, 504 U.S.
at 433-34 (applying Anderson v. Celebrezze, 460 U.S. 780, 788 (1983)). Under this so-
called Anderson-Burdick test, the level of scrutiny applied depends on the severity of
the restriction. 504 U.S. at 433-34. Strict scrutiny applies to “severe” burdens on
protected speech, and the rule must be ‘narrowly drawn to advance a state interest
of compelling importance.’” Id. But “the State’s important regulatory interests are
generally sufficient to justify” other “reasonable, nondiscriminatory restrictions.”
1d.

Here, as a regulation of the privilege of voting by mail, it is questionable if any-
thing more than a rational basis is required for Section 7.04. Tex. Democratic Party v.
Abbort, 961 F.3d 389, 406 (5th Cir. 2020) (7DP I). But at most, it would be subject

to the same Anderson-Burdick balancing test as other canvassing restrictions. See
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Voting for Am., 732 F.3d at 385; see also Mazo v. N.J. Sec’y of State, 54 F.4th 124,
138, 144 (3d Cir. 2022).

B. Section 7.04 survives constitutional scrutiny.

Section 7.04 meets any applicable constitutional test, all of which must consider
the state interests at issue and evaluate them in light of the alleged restrictions on
expressive conduct. See Mansky, 585 U.S. at 13. That a “campaign-free zone” serves
“compelling interests” is “obvious[]” because they “protect[] the right[s] of [a
State’s] citizens to vote freely for the candidates of their choice” and “to vote in an
election conducted with integrity and reliability.” Burson, 504 U.S. at 198-99. This
“‘right to vote freely for the candidate of one’s choice is of the essence of a demo-
cratic society.’” Id. at 199 (quoting Reynolds v. Sims, 377 U.S. 533, 555 (1964)). As a
result, to protect its republican form of government, a State “has a compelling inter-
est in protecting voters from confusion and undue influence.” /4. (citing Eu ». S.F.
Cnty. Democratic Cent. Comm., 489 U.S. 214, 228-29 (1989)); Schirmer, 2 F.3d at 121.

As the Supreme Court has reiterated recently that “[t]o justify facial invalida-
tion,” given such a compelling interest, “a law’s unconstitutional applications must
be realistic, not fanciful, and their number must be substantially disproportionate to
the statute’s lawful sweep.” Hansen, 599 U.S. at 770; see also Voting for Am., 732 F.3d
at 387. But as discussed above, properly construed, it is a narrow provision that
places at most a modest burden on speech by precluding paid partisans from inter-
acting with voters for the purpose of delivering votes for or against a specific candi-

date or measure while the ballot is physically present. Tex. Elec. Code § 276.015.
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Because neither Plaintiffs nor the district court offer anything buz fanciful hypothet-

icals, State Defendants were entitled to judgment in their favor.

1. States have well-founded reasons for preventing electioneering in
polling places.

a. The Supreme Court has issued two cases, which together stand for the prop-
osition that States have important—indeed, compelling—interests in protecting the
integrity of the actual voting process through electioneering laws. First, even apply-
ing strict scrutiny, Burson upheld a Tennessee law that prohibited “the display of
campaign posters, signs or other campaign materials, distribution of campaign mate-
rials, and solicitation of votes for or against any person or political party or position
on a question” within a 100-foot radius of a polling place. 504 U.S. at 193-94. The
Court reasoned that the law “protect[s] the right[s] of [the State’s] citizens to vote
freely for the candidates of their choice” and “in an election conducted with integ-
rity and reliability.” Id. at 198-99. The Court concluded “that requiring solicitors to
stand 100 feet from the entrances to polling places does not constitute an unconsti-
tutional compromise.” 4. at 211. Justice Scalia, who concurred in the judgment, ar-
guing that mere reasonableness review should apply, but agreeing the law was “at
least reasonable” given the plurality’s analysis. /4. at 216 (Scalia, J., concurring in
the judgment).

Second, Mansky considered a Minnesota law that provided that “a ‘political
badge, political button, or other political insignia may not be worn at or about the
polling place.’”” Mansky, 585 U.S. at 8. Mindful of the history of intimidation at poll-

ing places, the Supreme Court rejected the plaintiffs’ proposed distinction between
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Burson’s primary focus on active campaigning outside a polling place and the Minne-
sota law’s asserted focus on “passive, silent self-expression by voters themselves
when voting.” Mansky, 585 U.S. at 15 (citation omitted); Schirmer, 2 F.3d at 122-24.
Seeing “no basis for rejecting Minnesota’s determination that some forms of advo-
cacy should be excluded from the polling place,” the Court emphasized the “unique
context” and the need for States to create “an island of calm in which voters can
peacefully contemplate their choices.” Mansky, 585 U.S. at 15. And the Court unam-
biguously held that “in light of the special purpose of the polling place itself,” States
could prohibit expressive conduct that might otherwise be constitutionally protected
“so that voters may focus on the important decisions immediately at hand.” 4. at
161.

True, there are limits to what types of expressive activity can be barred from the
presence of the ballot. But Mansky clarifies that States can regulate speech in a poll-
ing place during voting periods as long as the regulation on speech is “ ‘reasonable in
light of the purpose served by the forum’: voting.” 585 U.S. at 13. A polling place
“qualifies as a nonpublic forum,” 74., and in a nonpublic forum, “the government
has much more flexibility to craft rules limiting speech,” 4. at 12.° Thus, a State
need only “articulate some sensible basis for distinguishing what may come in from
what must stay out.” Id. As a result, “the unmoored use of the term ‘political’”

could be too expansive if interpreted to go beyond campaign material to preclude

3 For this reason (among others), the district court erred in attempting to limit
Burson to analyzing voting in a public forum in a physical location. ROA.37565.
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“words and symbols that an objectively reasonable observer would perceive as con-

veying a message about the electoral choices at issue in [the] polling place.” 4. at 16.

2. Texas’s interests in its electioneering laws are no less compelling because
Section 7.04 applies in the mail-ballot context.

That interest exists regardless of where the voter exercises the franchise. If any-
thing, these same concerns that justify protecting in-person voters apply even more
forcefully to mail voters, whose ballots are, by definition, “completed far from any
government office or employee.” Vote.Org, 89 F.4th at 489; see also Brnovich, 594
U.S. at 685-86.

True, there is not the same historical record of chaos and voter intimidation with
mail ballots as with in-person voting before the development of the Australian ballot.
See Mansky, 585 U.S. at 6; Burson, 504 U.S. at 202; see also House Comm. on Elec-
tions, Bill Analysis at 2, Tex. H.B. 259, 83rd Leg., R.S. (2013),
https://perma.cc/8CVC-8V83 (discussing one such incident the prior year). One
wouldn’t expect it. As this Court extensively explored in a different context, mail
ballots are a far more recent phenomenon that largely post-date the Australian ballot.
See Tex. Democratic Party v. Abbott, 978 F.3d 168, 186-88 (5th Cir. 2020) (7DP II).

Nevertheless, even without that record, it is clear that the same interests in pre-
serving election integrity apply. As Burson itself recognized, “[v]oter intimidation
and election fraud are successful precisely [when] they are difficult to detect.” Bur-
son, 504 U.S. at 208. And it is now generally accepted that various forms of fraud,
including “[v]ote buying schemes are far more difficult to detect when citizens vote

by mail.” Brnovich, 594 U.S. at 685 (quoting Report of the Comm’n on Fed. Election
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Reform, Building Confidence in U.S. Elections 46 (2005)); see also, e.g., Richardson,
978 F.3d at 239 (quoting Veasey, 830 F.3d at 239 (plurality op.)).

Thus, the State has the same compelling interest in protecting voters from con-
fusion and undue influence” whether voting is conducted in person, Burson, 504
U.S. at 199; or by mail, Bruovich, 594 U.S. at 685. And Burson’s holding—which
Mansky does not disturb—allows States to prohibit both “non-ballot political activ-
ity” and “passive political speech” like “buttons and T-shirts” where doing so pro-
tects the State’s interests in allowing voters to cast their ballots without interference.
Schirmer, 2 F.3d at 122. It certainly allows States to prohibit paid partisans from
knowingly advocating a specific to voter cast his ballot in a particular way i the phys-
scal presence of a ballot itself.

3. The paid-vote-harvesting ban is sufficiently tailored.

a. Because strict scrutiny does not apply, to be adequately tailored to the
State’s compelling government interest, Section 7.04 need only provide “objective,
workable standards” to what types of electioneering conduct are and are not allowed
in the presence of a mail ballot. Mansky, 585 U.S. at 21. Section 7.04 does so. As
Ingram testified, the statute allows organizations to pay canvassers for legitimate
voter outreach while ensuring that voters are not harassed or pressured while com-
pleting their mail ballots. ROA.40425.

This is no more restrictive than Burson, where the Supreme Court held that a
100-foot limit on electioneering around a polling location was not a “significant im-
pingement.” 504 U.S. at 210. If anything, the “physical presence” of a ballot im-

poses less of a burden on free speech than the law at issue in Burson, which extended
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100-feet regardless of the presence of the ballot. Compare Tex. Elec. Code
§ 276.015(e), with Burson. 504 U.S. at 193-94. The State’s interests are also greater
because the paid-vote-harvesting ban applies only when voters have the ballot in-
hand outside of the presence of election officials. See Brnovich, 594 U.S. at 685-86;
Veasey, 830 F.3d at 239.

b. Even under the district court’s view that Section 7.04 is subject to strict
scrutiny, the statute is “narrowly tailored” because “it (1) actually advances the
state’s interest, (2) does not sweep too broadly, (3) does not leave significant influ-
ences bearing on the interest unregulated (i.e., is not underinclusive), and (4) could
be replaced by no other regulation that could advance the interest as well as with less
infringement of speech (is the least-restrictive alternative).” Dep’t of Tex., Veterans
of Foreign Wars v. Tex. Lottery Comm’n, 760 F.3d 427, 440 (5th Cir. 2014).

First, the statute advances the state’s compelling interest by restricting paid per-
suaders from advocating for a particular electoral option while physically in the pres-
ence of a ballot—a moment when the risk of election misconduct is highest.
ROA.48984; Veasey, 830 F.3d at 239 (plurality op.); accord Mansky, 585 U.S. at 15.
And “[l]imiting the classes of persons who may handle early ballots to those less
likely to have ulterior motives” furthers the State’s compelling interests. Bruovich,
594 U.S. at 685.

Second, it does not sweep too broadly. When examining this element, the Court
will not assume that election judges will exercise their discretion abusively or unrea-
sonably in violation of their statutory directive. Cf. Yarls v. Bunton, 905 F.3d 905,

910 (5th Cir. 2018) (absent contrary evidence, courts “presume public-spiritedness”
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in government officials).* Moreover, the Court will consider will only those alterna-
tives that are at least as effective in accomplishing the State’s goal. See Reno ».
ACLU, 521 U.S. 844, 874 (1997).

Third, the statute is not significantly underinclusive even though it restricts paid,
but not unpaid vote harvesting. “[T]he First Amendment imposes no freestanding
underinclusiveness limitation.” Williams-Yulee v. Fla. Bar, 575 U.S. 433, 449 (2015)
(quotation marks omitted). Instead, that the State may have limited too /tle speech
is relevant only to the extent that it undermines the State’s asserted interest. /4.
Here, it does no such thing as the significance and sincerity of the State’s interest in
preserving the integrity of, and confidence in, its elections is “perfectly clear.”
Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 196 (2008). Furthermore, the
record shows that paid canvassers represent a more acute threat than volunteer ac-
tivity. ROA.48588-89; ¢f. ROA.39615-16

Fourth, the district court was wrong to hold that the paid-vote-harvesting ban
was duplicative, ROA.37562-63, or that there were hypothetically narrower options,
ROA.37563-64. For example, the district court noted that Texas has another statute
prohibiting people from intentionally or knowingly “influenc[ing] the independent

exercise of the vote of another in the presence of the ballot” or during the voting

* For this reason (among others), it was entirely improper for the district court
to facially invalidate Section 7.04 because “it is anyone’s guess how far the Canvass-
ing Restriction reaches beyond ballots that are being actively voted.” ROA.37560.
The law is presumed valid and can only be invalidated based on real-world unconsti-
tutional conduct. Williams, 553 U.S. at 301; Ostrewich, 72 F.4th at 106.
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process. Tex. Elec. Code § 276.013(a). But this statute criminalizes different con-
duct than the paid-vote-harvesting ban, which covers certain efforts to influence a
voting decision rather than the exercise of the vote itself. See 7d. Similarly, the Elec-
tion Code’s penalties for “suggest[ing] by word, sign, or gesture how the voter
should vote” while providing assistance or “prepar[ing] the voter’s ballot in a way
other than the way the voter directs or without direction from the voter” are focusing
on ensuring that assistants are not voting for the voter. /4. §§ 64.012, 64.036. The
paid-vote-harvesting ban instead prohibits the specific act of paid canvassing in the
physical presence of a ballot. And it is necessary to the State’s interest to distinguish
between vote harvesting and canvassing so as not to prohibit perfectly legal and con-
stitutional activity, such as legitimate, unreimbursed, and noncoercive get-out-the-
vote efforts.

Meyer v. Grant, 486 U.S. 414 (1988), is not to the contrary. There, the Supreme
Court struck down a Colorado law prohibiting paid persuaders from approaching
voters under any circumstances. /d. at 424. Section 7.04, by contrast, allows paid
canvassers to approach voters in any location and at any time save one: when a ballot
is physically present. Tex. Elec. Code. § 276.015(¢e). That is, the statute does not
“restrict[ ] access to the most effective, fundamental, and perhaps economical ave-
nue of political discourse, direct one-on-one communication.” Meyer, 486 U.S. at
424. It merely requires such communications outside the presence of the ballot—a
modest restriction whose burden on free speech is far outweighed by the State’s

compelling interest in preventing voter confusion and harassment.
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4. Plaintiffs cannot avoid this conclusion by reciting the word
“overbroad.”

This analysis does not change because Plaintiffs have brought an overbreadth
challenge. A statute will not survive a constitutional overbreadth challenge if “a sub-
stantial number of its applications are unconstitutional, judged in relation to the stat-
ute’s plainly legitimate sweep.” Wash. State Grange, 552 U.S. at 449 n.6 (quotation
marks omitted). Although this theory does not require Plaintiffs to show that al/ ap-
plications of the statute are unconstitutional as would an ordinary facial challenge,
the “mere fact” that a plaintiff “can conceive of some impermissible applications of
[the] statute is not sufficient to render it” unconstitutional. Williams, 553 U.S. at
303. Instead, the Supreme Court has “vigorously enforced the requirement that a
statute’s overbreadth be substantial, not only in an absolute sense, but also relative
to the statute’s plainly legitimate sweep.” Id. at 292 (citing Bd. of Trs. of State Unip.
of N.Y. ». Fox, 492 U.S. 469, 485 (1989); Broadrick v. Oklahoma, 413 U.S. 601, 615
(1973)).

The record does not establish that a substantial number of Section 7.04’s appli-
cations are unconstitutional, judged in relation to the state’s “important” and com-
pelling interest in “[e|nsuring that every vote is cast freely.” Brunovich, 594 U.S. at
672. Instead, as noted above, Plaintiffs have offered nothing more than farfetched
hypothetical examples of potentially chilled speech such as a paid canvasser unknow-
ingly advocating for a particular vote while a ballot is in another room or even hidden
in a voter’s purse. E.g., ROA.46368-69. Leaving aside that such a circumstance

would not satisfy the scienter requirement, Plaintiffs presented no actual evidence
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that (1) such a scenario has ever occurred or realistically would occur, (2) prosecu-
tors are likely to learn it happened, or (3) having learned of such an event, a prosecu-
tor would charge individuals under such outlandish facts. Such a fanciful application
of a statute “is not sufficient to render it susceptible to an overbreadth challenge.”
Williams, 553 U.S. at 303 (cleaned up).

The district court fares no better by speculating that “a voter discussing his mail
ballot with a like-minded [get out the vote] volunteer would arguably violate Section
7.04 by offering a glass of water as a pick-me-up during a hot afternoon of door knock-
ing.” ROA.37559. As discussed above, water is not “compensation” or a “benefit”
within the meaning of Section 7.04. Supra part .B.1. And given that Plaintiffs pre-
sented no evidence prosecutors would pursue harvesters for accepting a bottle of
water in the Texas heat, the district court has improperly overridden a democrati-

cally enacted law for a mere possibility.

ITI. The District Court Lacked Jurisdiction to Enjoin the Attorney General
and the Secretary.

At minimum, the injunction cannot be affirmed as written because Plaintiffs
have offered no evidence that State Defendants have ever sought to enforce section
7.04 against them in the last three years—or even could do so in the future absent a
change to state law. Without such evidence, the district court lacked jurisdiction to
enter judgment against those defendants for two reasons. First, plaintiffs’ only route
around the defendants’ sovereign immunity was the doctrine established in Ex parte
Young, 209 U.S. 123 (1908). Plaintiffs, however, failed to show that State Defendants

had an adequate connection to the enforcement of the allegedly unconstitutional law
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by means of a “particular duty to enforce the statute in question and a demonstrated
willingness to exercise that duty.” Morris v. Livingston, 739 F.3d 740, 746 (5th Cir.
2014) (quotation marks omitted); see also Ogg, 105 F.4th at 326. Second, for similar

reasons, plaintiffs have failed to demonstrate standing to sue these defendants.

A. The Attorney General and the Secretary are entitled to sovereign
immunity.

“The doctrine of state sovereign immunity recognizes the residual and inviola-
ble sovereignty retained by the states in the Constitution’s wake.” Russell v. Jones,
49 F.4th 507, 512 (5th Cir. 2022) (cleaned up). “This principle, partially embodied
in the Eleventh Amendment, is commonly distilled to the proposition that individu-
als may not sue a state—either in its own courts, courts of other states, or federal
courts—without the state’s consent.” Id. The Ex parte Young doctrine provides a
limited exception to this rule “where a state actor enforces an unconstitutional law.”
Id. (citing Ex parte Young, 209 U.S. at 160). But for the doctrine to apply, “state of-
ficials must have some connection to the state law’s enforcement” and “have taken
some step to enforce” it. 7DP I, 961 F.3d at 400-01 (cleaned up). In this context,
courts have defined “enforcement” to mean some form of “compulsion or con-
straint.” City of Austin, 943 F.3d at 1000 (quoting K. P. ». LeBlanc, 627 F.3d 115,124
(5th Cir. 2010)). Plaintiffs lack a route around sovereign immunity because “[n]ei-
ther the Secretary of State nor the Attorney General enforces S.B. 1” by compelling
Plaintiffs to do, or constraining them from doing, anything. La Union Del Pueblo En-

tero, 119 F.4th at 409; accord Ogg, 105 F.4th at 332.
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1. The Attorney General lacks the independent authority to enforce these
criminal-law provisions under state law.

“A recent opinion from the Texas Court of Criminal Appeals is dispositive of
this question” with respect to the Attorney General. Ostrewich, 72 F.4th at 101. Spe-
cifically, in Stephens, the Court of Criminal Appeals held that Section 273.021(a),
Texas Election Code, which authorized the Attorney General to prosecute election-
related criminal statutes, violated the separation of powers clause of the Texas Con-
stitution. 663 S.W.3d at 51-54 (discussing Tex. Const. art. I, § 1). Although the At-
torney General maintains that Stephens was wrongly decided, it nonetheless binds
this Court as to the meaning of Texas criminal law. See Arnold v. Cockrell, 306 F.3d
277, 279 (5th Cir. 2002) (per curiam). And, even if it did not, Ostrewich is now bind-
ing on this panel under this Court’s rule of orderliness. Cf. Stokes v. Sw. Airlines, 887
F.3d 199, 205 (5th Cir. 2018) (noting that a “determination whether a given prece-
dent has been abrogated is itself a determination subject to the rule of orderliness”).
As a result, because the Attorney General “cannot initiate the prosecution” of an
election law “unilaterally,” Stephens, 663 S.W.3d at 55, he lacks the necessary en-
forcement connection to invoke Ex parte Young. Ostrewich, 72 F.4th at 101.

In holding to the contrary, the district court pointed to two potential enforce-
ment connections. First, it asserted that the Attorney General must investigate elec-
tion crimes covering more than one county, may investigate other election crimes
(including at the instigation of the Secretary), and is “/ikely” to investigate vote-har-
vesting crimes specifically. ROA.37534. But this Court has already stated —with re-

spect to this very statute—that “investigations” are not “enforcement” and will not
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bring a state official within the scope of Ex parte Young. See Ogg, 105 F.4th at 331.
Instead, an investigation is, at most, a precursor to potential enforcement, see Twit-
ter, Inc. v. Paxton, 56 F.4th 1170, 1176 (9th Cir. 2022), which this Court has held does
not yet give rise to a justiciable controversy—Ilet alone a route around sovereign im-
munity, Google, Inc. v. Hood, 822 F.3d 212, 225 (5th Cir. 2016).

Second, the district court pointed out that the Attorney General has previously
participated in prosecutions “conducted by or with the assistance of local DAs in
multiple counties.” ROA.37619. Each of the prosecutions identified in the record,
however, predated Stephens and concerned different election statutes. ROA. 65685.

Even without Stephens, Plaintiffs theory would run afoul of this Court’s case law,
which expressly holds that the mere fact that the Attorney General has assisted with
prosecutions of “different statutes under different circumstances” is insufficient to
“show that he is likely to do the same here.” City of Austin, 943 F.3d at 1002. And
notwithstanding extensive discovery, Plaintiffs have been unable to identify a single
example of the Attorney General—or any other state and county officials for that
matter — targeting Plaintiffs’ canvassing efforts for prosecution or even an investiga-
tion. Nor have they identified any occasion when they were threatened with prose-
cution. Their entire case hinges on far-fetched hypotheticals that bear little relation
to the statue’s text and, in some instances, contradict it. E.g. ROA.37526;
ROA.40291. That is insufficient even if the Attorney General still could prosecute

Plaintiffs on his own initiative.
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Following Stephens, “all prosecutions under the Election Code require the con-
sent or authorization of the applicable DA.”> ROA.37546. Plaintiffs have acknowl-
edged as much, amending their complaints to add district and county attorneys as
defendants following the Stephens decision, e.g., ROA.6231; ROA.6365; ROA.6639
ROA.6704. Plaintiffs are thus left with nothing but “[s]peculation” that the Attor-
ney General might be asked by a local prosecutor to ‘assist’ in enforcing” criminal
laws, which is insufficient “to support an Ex parte Young action against the Attorney
General.” In re Abbott, 956 F.3d 696, 709 (5th Cir. 2020) (citation omitted), vacated
on other grounds sub. nom. Planned Parenthood Ctr. for Choice v. Abbott, 141 S. Ct. 1261
(2021); accord United States v. Abbott, 85 F.4th 328 (5th Cir. 2023) (reaffirming that

In re Abbott’s view of Ex parte Young remains law of the circuit).

2. The Secretary of State lacks a sufficient enforcement connection to the
challenged provision.

Although the precise issue of whether the Secretary of State can enforce S.B. 1
remains pending before this Court in other cases, e.g., La Union del Pueblo Entero v.
Nelson, No. 22-50775, 22-50777, 22-50778 (5th Cir.), this Court’s prior precedent
clearly demonstrates that she lacks such authority. “To be amenable to suit under
[Ex parte Young], the state actor must both possess the authority to enforce the chal-
lenged law and have a sufficient connection to the enforcement of the challenged

act.” Haverkamp v. Linthicum, 6 F.4th 662,670 (5th Cir. 2021) (per curiam) (cleaned

5 Even where a prosecutor asks the Attorney General for assistance, the Attorney
General is exercising the district attorney’s prosecutorial authority, not his own. He
is being “deputize[d] . ... as assistant prosecutor.” Tex. Gov’t Code § 402.028(b).
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up). As this Court has long recognized, Texas administers its elections through a
decentralized system. E.g., Lightbourn v. County of El Paso, 118 F.3d 421, 428 n.7 (5th
Cir. 1997). And notwithstanding her title as Texas’s Chief Election Officer, the Sec-
retary’s role is largely administrative and informational. E.g., Flores, 28 F.4th at 654.
As aresult, whether she has an adequate enforcement to a challenged law requires a
“provision-by-provision analysis,” 7DP 1], 978 F.3d at 179; e.g., TARA, 28 F .4th at
672.

The district court acknowledged that local district attorneys are primarily re-
sponsible for investigating and prosecuting the paid-vote-harvesting ban.
ROA.37546. (The District Attorneys admitted as much. ROA.37530 n.18.) The
court nonetheless found the Secretary has sufficient enforcement connection be-
cause she (1) has referred violations of election laws for investigation and potential
prosecution in the past and (2) has not disavowed an intent to do so in the future.
ROA.37534-35. These observations run into at least two of the same problem high-
lighted above. First, the fact that the Secretary has asked the Attorney General to
investigate whether different behavior violates different provisions of the Election
Code does nothing to “show that [s]he is likely to do the same here.” City of Austin,
943 F.3d at 1001. Second, even if it did, referring a question to another government
official does not constitute an enforcement action because it does nothing to compel
or constrain the Plaintiffs’ conduct—even if that investigation ripens into a subse-
quent enforcement action. E.g., Ostrewich, 72 F.4th at 101.

It would be particularly odd for the Court to find the Secretary to have a suffi-

cient enforcement connection here given prior litigation regarding the same law.
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Specifically, Plaintiffs have expressly argued to this Court that “no state officials
have a greater connection to the Criminal Provisions [of S.B. 1] than district attor-
neys.” Appellees Br. at 32, Mi Familia Vota v. Ogg, No. 22-50732 (5th Cir. Dec. 16,
2022). This Court nonetheless found District Attorney Ogg retained sovereign im-
munity because “Ogg has not done or threatened to do anything,” and “the mere
fact that the [state official] /4as the authority to enforce [the challenged statute] can-
not be said to ‘constrain’ the party challenging the statute.” Ogg, 105 F.4th at 332
(quoting Crty of Austin, 943 F.3d at 1001). That same reasoning applies a fortiori to
claims against the Secretary as her “role in enforcing [the] statute [is] merely to train
and advise other officials.” Id. (citing Ostrewich, 72 F.4th at 100-01).

B. The Plaintiffs lack Article III standing.

Even if the Plaintiffs could get around sovereign immunity, they lack Article III
standing to bring their constitutional claims under section 1983 against the Secretary
and Attorney General for many of the same reasons. Because this case has proceeded
to trial, to establish standing, Plaintiffs must have proven by a preponderance of the
evidence that (1) they have suffered an “injury in fact,” which is (2) fairly traceable
to the enforcement of the specific challenged provision, and (3) likely to be redressed
by a favorable decision. See Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992).

Because Plaintiffs have brought a pre-enforcement First Amendment challenge,
they must show not just that they self-censored but they did so based on a fear of
prosecution that is not “imaginary or wholly speculative.” Babbitt . United Farm
Workers Nat’l Union, 442 U.S. 289, 302 (1979). A fear of prosecution is deemed im-

permissibly “imaginary or speculative” where plaintiffs “do not claim that they have
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ever been threatened with prosecution, that a prosecution is likely, or even that a
prosecution is remotely possible.” /d. at 298-99 (citation omitted). That is, even in
the First Amendment context, “[a]llegations of a subjective ‘chill’” do not demon-
strate standing because they are no “substitute for a claim of specific present objec-
tive harm or a threat of specific future harm.” Laird v. Tatum, 408 U.S. 1, 13-14
(1972). Because Plaintiffs have not alleged that State Defendants could enforce Sec-
tion 7.04 against them—Ilet alone that they would—Plaintiffs’ theory of injury is
wholly speculative and deemed legally self-inflicted. E.g., Clapper v. Amnesty Int’l.
USA, 568 U.S. 398, 416-18 (2013).

Finally, even if Plaintiffs’ putative chill were sufficient to establish an injury at
trial, they have still failed to show that the Attorney General’s and Secretary’s “ac-
tual or threatened enforcement” of S.B. 1’s paid-vote-harvesting ban caused Plain-
tiffs’ alleged injury—here, chilling of their paid vote harvesting. California v. Texas,
593 U.S. 659, 669-70 (2021). As this Court has noted, this inquiry “significantly
overlap[s]” with that under Ex parte Young. City of Austin, 943 F.3d at 1002. That is
because a federal court may only “enjoin named defendants from taking specified
unlawful actions”; it cannot “enjoin challenged laws themselves.” Whole Women’s
Health, 595 U.S. at 44. Since, here, “the enjoined official[s] never had the power to
enforce the law in the first place,” the district court’s order is an “empty vessel.”
State v. Zurawski, 690 S.W.3d 644, 659 (Tex. 2024). Federal courts lack jurisdiction

to issue such advisory opinions.
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CONCLUSION

The Court should reverse the district court’s order and vacate the injunction.
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