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PARTIES AND WITNESSES
A. Plaintiffs
1. The Governmental Plaintiffs

1. The governmental plaintiffs include 18 states (Néwk, Colorado, Connecticut,
Delaware, lllinois, lowa, Maryland, MassachusdWgnesota, New Jersey, New Mexico, North
Carolina, Oregon, Pennsylvania, Rhode Island, Vaetmdrginia and Washington), 15 cities
and counties (the cities of Central Falls, Chicagolumbus, New York, Philadelphia, Phoenix,
Pittsburgh, Providence, and Seattle; city and goahSan Francisco; counties of Cameron, El
Paso, Hidalgo, and Monterey), the District of Cotuan and the United States Conference of
Mayors. Docket No. 210.

2. The governmental plaintiffs are diverse. They casglarge and small states, urban
centers and rural areas, communities from Northawoth and coast to coast. Collectively, the
state and local governments challenging the Defatstdecision collectively represent more
than 39% of the population of the United StatekesE jurisdictions are each home to immigrant
and Hispanic communities; as detailed more fullpwethey will be directly and deleteriously
affected by Defendants’ demand for citizenship rinfation. Seg e.g, Warshaw Aff. (Docket

No. 526-1) 11 39, 54, Tables 5, 7.

2. The New York Immigration Coalition

3. Plaintiff New York Immigration Coalition (“NYIC”) $ an umbrella policy and advocacy
organization for nearly 200 groups in New York 8faepresenting the collective interests of
New York’s diverse immigrant communities and orgations. Choi Aff. (Docket No. 489-1)
2; Plum Aff. (Docket No. 498-19) { 2.

4. As a statewide organization, NYIC and its membersesa community of approximately

four million immigrants across New York. Choi. Aff 23.
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5. NYIC’s mission is to unite immigrants, members, afiees so that all New Yorkers can
thrive; it envisions a New York State that is sggenbecause all people are welcome, treated
fairly, and given the chance to pursue their drea@isoi Aff. { 3; Plum Aff. 1 3.

6. NYIC pursues solutions to advance the interestdea York’s diverse immigrant
communities and advocates for laws, policies, andnams that lead to justice and opportunity
for all immigrant groups. Choi Aff. { 3; Plum Af. 3.

7. NYIC seeks to build the power of immigrants and ahganizations that serve them to
ensure their sustainability, improve people’s livexsd strengthen New York State. Choi Aff. |
3; Plum Aff. | 3.

8. NYIC’s nearly 200 members are dues-paying, nonpoofjanizations that are committed
to advancing work on immigrant justice, empowermant integration and they are located
throughout New York State and beyond, all sharind@Is mission to serve and empower
immigrant communities. Choi Aff. § 4; Plum Aff.4Y

9. NYIC’'s members include grassroots community grospsial services providers, large-
scale labor and academic institutions, and orgéinizaworking in economic, social, and racial
justice; representatives of NYIC’'s member orgamzet serve on the NYIC Board of Directors.
Choi Aff. § 4; Plum Aff. § 4.

10. As an organization, NYIC has an ongoing commitmergromoting engagement in the
Decennial Census among individuals served by itsibee organizations—in large part because
of how critical the population count determinedtbg Census is for NYIC’'s member
organizations’ levels of governmental funding anditizal representation at the federal, state,

and local levels. Plum Aff. § 10.
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11. For example, NYIC partnered with the New York Conmityt Media Alliance to launch
an outreach campaign to boost immigrant particywaith the 2010 Censusdd.

12. As part of that effort, NYIC coordinated public g ee announcements in 24 languages
that appeared in 69 newspapers and held pressgsefith elected officials, helping to
increase New York City’s mail-in 2010 Census pgsation rate by approximately 3%d.

3. Make the Road New York

13. Make the Road New York (“MRNY”) is a nonprofit mesiship organization with
offices and service centers in Brooklyn, Queenate®tisland, Suffolk County, and White
Plains. Altschuler Aff. (Docket No. 503-1) Y 2.

14. MRNY'’s mission is to build the power of immigramdworking-class communities,
which it advances by engaging in four core stragdiegal and Survival Services,
Transformative Education, Community Organizing &uadicy Innovation.Id. § 3.

15. MRNY has more than 23,000 members who reside in Mevk City, Nassau County,
Suffolk County, and Westchester Countgl. § 4

16. These members lead multiple organizing committeessa numerous issues and program
areas of concern to the organization, take on kshgeroles in the campaigns, determine
priorities, and elect the representatives who cisapnost of the Board of Directord.

4, American-Arab Anti-Discrimination Committee & ADC R esearch
Institute

17. Plaintiff American-Arab Anti-Discrimination Commée (“ADC”), a civil rights
membership organization committed to defendingodnoting the rights and liberties of Arab-
Americans and other persons of Arab heritage eidaigest American-Arab grassroots civil

rights organization in the United States. Khal#f fDocket No. 498-16) | 6.
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18. Senator James G. Abourzek founded ADC in 19819paese to stereotyping,
defamation, and discrimination directed at AmergcahArab origin. Id. | 4.

19. In 1981, Senator Abourzek founded Plaintiff ADC &ash Institute (“ADCRI”), a
501(c)(3) corporationid. 5.

20. ADCRI sponsors a wide range of programs on beliadfab Americans and of
consequence to the wider American communiity.

21. ADC'’s mission includes focuses on combating steyee and discrimination against and
affecting the Arab-American community in the Unit8thtes, serving as its public voice on
domestic policy issues, and promoting greater wstdading of Arab history and culturéd. § 7.
22. ADC advocates, educates, and organizes to defehgramote human rights and civil
liberties of Arab-Americans and other persons daAheritage, from recent immigrants to
citizens born in the United Statelsl.

23. ADC also has a legal department, which focusessues that impact the Arab-American
community such as immigration, employment discraion, and educational discrimination.

Id. 1 9.

24. ADC serves as a membership organization, with s¢leousand dues-paying members
who reside in all 50 states and the District ofu@abia. Id. 11 8, 31, 33-35.

25. Many of these members are active in ADC’s 28 latapters, which are in 20 states and
the District of Columbia.ld. 1 8, 32.

26. This includes active chapters with members leattingl efforts, including in Tucson and
Phoenix, Arizona, Los Angeles and Orange Countyjifd@aia, Miami and Orlando, Florida,

New York, New York, and Austin and Dallas, Texag. | 8, 32-33.
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27. ADC’s members play a key role in the organizaticoperations, leading chapter-based
activities and electing a majority of the organizats Board of Directorsld. 1 31, 33.

28. ADCRI sponsors programs in support of the constitiatl rights of Arab-Americans, as
well as research studies, publications, seminaicanferences that document discrimination
faced by Arab-Americans in the workplace, schomisdia and government agenciéd. 9 10.
29. Since the 1980s, ADC has served in numerous cégxom the Census Bureau advisory
committees, and both ADC and ADCRI have activetynpoted Arab-American census
participation. Id. § 13.

30. For example. in the months leading up to and duttieg2010 Decennial Census, ADC
and ADCRI conducted outreach work with the Arab-Aicens community regarding
completing census forms, holding outreach event®tmter concerns of sharing of information
with government and law enforcement agencies, agdged in efforts to “get out the count” in
that community by hosting townhalls and symposiimeselect cities across the countig.

14.

31. Because of the importance of having Arab-Americirately counted in the 2020
Decennial Census, ADC and ADCRI have already begaparations for outreach to the Arab-
American community by educating community membédsua the Decennial Census and its
importance and now have increased their spendidgHorts due to the addition of a citizenship
guestion.Id. {1 15-16.

5. CASA de Maryland (“CASA")

32. Plaintiff CASA de Maryland, Inc. (“CASA”) is a nongfit 501(c)(3) membership
organization headquartered in Prince George’s Goldryland with offices in Maryland,

Virginia and Pennsylvania. Escobar Aff. (Docket. M88-3) T 4.
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33. Founded in 1985, CASA is the largest membershigdasmigrants’ rights organization
in the mid-Atlantic region, with more than 90,00@mbers, including members in Prince
George’s County and Baltimore, Marylanidl. 4.

34. CASA'’s mission is to create a more just societyrzyeasing the power of and improving
the quality of life of low-income immigrant commties. Id. § 5.

35. To advance this mission, CASA offers social, heatlbcation, job training, employment,
and legal services to immigrant communitiég.

36. CASA helps nearly 20,000 people a year providingises in its offices, by phone, and
through email.ld.

37. CASA has an ongoing commitment to promoting engagenm the Decennial Census
among its members, constituents, and communitaksy 7.

38. CASA supports member participation in the Decen@hsus as a means to advance
CASA's overall mission by increasing recognitionl@i/-income immigrant populations, which
increases both the political power of those comtesiand the government funding directed to
those communities, in turn improving the qualitylitd for those communitiesld.

39. With a thirty-year history working with immigranommunities, CASA has cultivated a
position of trust with these communities that haglenCASA a “go-to” organizational partner
for outreach and education surrounding the Decé@sasus.Id. | 8.

40. In 2010, CASA partnered with various local governineampaigns related to the census
throughout Maryland, receiving dedicated fundingaemduct door-to-door outreach, facilitate
group educational sessions, and work with locahietmedia to inform, engage, and encourage
participating in the Census among Limited Englisbfieient immigrant communities in the

region. Id. 1 9.
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41. Beyond the Decennial Census, CASA provides varsaugices to help members navigate
public benefits including health, education, arghleservices.ld. 5.

42. Through its Health and Social Service Program, CA$advides assistance to members
navigating Supplemental Nutritional Assistance Paaog(SNAP) and Special Supplemental
Nutrition Program for Women Infants and ChildreniG) Id. T 11.

43. CASA's Legal Program further provides legal coumggetelated to employment
discrimination, wage theft, and other employmetdtesl issueslid. I 14.

44. Through other programs, CASA assists members @mgatl Medicaid, Children’s Health
Insurance Program (CHIP), Title | funded publicaals, early education programs, and
unemployment insurancedd. {1 12-13.

B. Defendants and Key Players
1. Census Bureau

45. Defendant Census Bureau is an agency within, addruhe jurisdiction of, the
Department of Commerce. 13 U.S.C. 8§ 2. The Censusddi is the agency responsible for
planning and administering the Decennial Censusmidson Aff. (Docket No. 516-1) § 17.

46. Defendant Dr. Ron Jarmin is performing the nonesigt duties of Director or Acting
Director of the Census Bureau. PX-26 (AR).

47. Dr. John Abowd is the Chief Scientist and Associaitector for Research and
Methodology at the United Stated Census Bureau. l@vrial Tr. at 876.

48. Enrique Lamas is performing the nonexclusive fuuriand duties of the Deputy
Director of the Census Bureau. PX-26 (AR).

49. Burton Reist is the Chief of the Decennial Commatians and Stakeholder Relations at

the Census Bureau. PX-4 at AR 3772 (AR).
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50. Victoria Velkoff is Division Chief of the America@ommunity Survey Office at the U.S.
Census Bureau. PX-164.

51. Michael Berning, J. David Brown, Misty Heggenedsa®n Klimek, Lawrence Warren,
and Moises Yiwere members of the “SWAT Team” thiapared analyses of the inclusion of a
citizenship question on the 2020 Decennial Censtisden December 2017 and March 2018.
PX-147 (AR); Nov. 13 Trial Tr. at 882—-83.

2. Commerce Department

52. Defendant United States Department of Commerce#@baet agency within the
executive branch of the United States Governmeati@an agency within the meaning of 5
U.S.C. 8 552(f). The Commerce Department is resptenfor planning, designing, and
implementing the 2020 Decennial Census. 13 U.S4L. §

53. Defendant Wilbur Ross is the Secretary of Comme3eePX-26 (AR).

54. Earl Comstock is the Deputy Chief of Staff and Dioe of Policy, running the Office of
Policy and Strategic Planning within the Officetloé Secretary of Commerce, reporting directly
to Secretary Ross. Comstock Dep. (Docket No. 4%4t-3b.

55. Karen Dunn Kelley is the Presidentially appointattier Secretary For Economic Affairs
at the U.S. Department of Commerce responsibléhiooperations of the Census Bureau.
Kelley Dep. (Docket No. 493-2) at 25:8-12.

56. James W. Uthmeier is Senior Counsel to the Ge@mahsel, Regulatory Reform Officer,
Department of Commerce. PX-33 (AR).

57. Wendy Teramoto was a Senior Advisor and Chief aff$0 Secretary Ross. Teramoto
Dep. (Docket No. 509-2) at 78.

58. Sahra Park-Su was a Senior Policy Advisor at thealtenent of Commerce who reported

to both Undersecretary Kelley and Earl Comstockk+&au Dep. (Docket No. 494-2) at 26-28.
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59. David Langdon is a Policy Advisor within the Offioé Policy and Strategic Planning,
reporting to Mr. Comstock. Langdon Dep. (Docket Bb0-2) at 54-55.
60. Tad Kassinger was the former General Counsel o€tdramerce Department who is one
of Secretary Ross’ personal attorneys. Comstock Biep26—29.
61. Peter Davison is the General Counsel for the Dapant of Commerce. Gore Dep.
(Docket No. 491-2) at 97-98.
62. Mike Walsh is the Deputy General Counsel for thp&ement of Commerce. Park-Su
Dep. at 40.

3. Department of Justice (“DOJ”)
63. Jeff Sessions was Attorney General of the UnitedeSt Gore Dep. at 77-78.
64. John Gore is the Acting Assistant Attorney Gentalivil Rights at the U.S. DOJ. Gore
Dep. at 18:16-22.
65. Arthur E. Gary is General Counsel for the Justi@en®&ement Division in the U.S. DOJ.
PX-32 (AR).

4, Other Key Players
66. Stephen Bannon was the White House Chief StrataggSenior Counselor to the
President.
67. Kris Kobach was the Kansas Secretary of Statesangd as Vice Chair of the
Presidential Commission on Election Integrity. PX{AR), PX-614 (AR).
68. A. Mark Neuman was the point person for the Trunapgition team on Census issues.

Teramoto Dep. at 126-127.
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C. Witnesses
1. Fact Witnesses

69. Evelyn Rodriguez is an employee of the City of @giz who submitted testimony
regarding the effects of a citizenship questionh@n2020 Decennial Census on the City of
Chicago. Rodriguez Aff. (Docket No. 488-1); SuppdRguez Aff. (Docket No. 488-2).
70. Monica Sarmiento is the Executive Director of Virigi Coalition for Immigrant Rights
(VACIR) who submitted testimony regarding the eféeaf a citizenship question on the 2020
Decennial Census on immigrant communities and azgdans that support those communities.
Sarmiento Aff. (Docket No. 488-3); Supp. SarmieAtb (Docket No. 488-4).
71. Stephen K. Choi is the Executive Director of theM\¥ork Immigrant Coalition (NYIC)
who submitted testimony regarding the effects otiaenship question on the 2020 Decennial
Census on NYIC and the immigrant communities ivagr Choi Aff. I 1; Supp. Choi Aff.
(Docket No. 489-2) at | 1.
72. Susan Brower is the State Demographer for the $tdéeénnesota who submitted
testimony on Minnesota’s Census outreach efforiapbbkota’s redistricting processes, and
Minnesota’s desire not to have block-level citizépsiata provided or published. Brower Aff.
(Docket No. 498-1); Supp. Brower Aff. (Docket N&®842).
73. George Escobar is the Chief of Programs and Serat€ASA who submitted testimony
regarding the effects of a citizenship questionh@n2020 Decennial Census on CASA and the
immigrant and Hispanic communities it serves. Eacd\if. § 1; Supp. Escobar Aff. (Docket
No. 498-4) at | 1.
74. Marchelle Franklin is the Human Services Directurthe City of Phoenix who submitted
testimony regarding the effects of a differentiatiarcount on services provided by the City of

Phoenix. Franklin Aff. (Docket No. 498-5); SuppaPRklin Aff. (Docket No. 498-6).

10
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75. Emily Freedman is the Director of Community Devetamnt for the City of Providence
who submitted testimony regarding the effect offeeential undercount and inaccurate census
count on funding Providence receives under cefémiaral programs. Freedman Aff. (Docket
No. 498-7); Supp. Freedman Aff. (Docket No. 498-8).

76. JesUs G. Garcia is the Cook County Board Commissifon the ' District, located in
Chicago, lllinois, who submitted testimony regagdasurvey issued to constituents evaluating
views on a citizenship question on the 2020 De@i@ensus, other evidence of community
fears of a citizenship question on the 2020 De@r@ensus, outreach efforts for the 2020
Decennial Census, the effect of an undercount pndifig and distribution of County services,
and the effect of an undercount on redistrictinghini Cook County. Garcia Aff. (Docket No.
498-9); Supp. Garcia Aff. (Docket No. 498-10).

77. Katherine Harvell Haney is the Chief Financial ©éfi at the Massachusetts Office of
Health and Human Services who provided testimoggnading the effect of a differential
undercount and inaccurate census count on funeicgjwed by Massachusetts under several
federal programs. Haney Aff. (Docket No. 498-12)pf. Haney Aff. (Docket No. 498-13).
78. Jason Harmon is the Director of the Office of EvBtydent Succeeds Act (ESSA)
Funded Programs at the New York State Educatiorafe@nt (NYSED) who provided
testimony regarding the effect of a differentiatlercount on Title I, Title I, and Title IV
education funding on the State of New York andamal school districts. Harmon Aff. (Docket
No. 498-14); Supp. Harmon Aff. (Docket No. 498-15).

79. Samer E. Khalaf is the National President of theeAoan-Arab Anti-Discrimination

Committee (ADC) and ADC Research Institute (ADC®RHRo provided testimony regarding the

11
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effects of a citizenship question on the 2020 De@#rCensus on ADC and ADCRI and Arab-
American communities they serve. Khalaf Aff.  Lip$. Khalaf Aff. (Docket No. 498-17).

80. Christine Pierce is the Senior Vice President aBl&#cience for the Nielsen Company
(US) LLC (“Nielsen”) who provided testimony regamdiher conversation with Secretary Ross
that contradicts the description of the conversafiecretary Ross used to justify his decision to
add a citizenship question in his March 26 MemouandPierce Aff. (Docket No. 498-18).

81. Elizabeth Plum is the Vice President of Policytfoe NYIC who provided testimony
regarding NYIC’s census outreach efforts and tfeced of a citizenship question on the 2020
Decennial Census on NYIC and the immigrant comnesit serves. Plum Aff.  1; Supp. Plum
Aff. (Docket No. 498-20).

82. Arturo Vargas is the Chief Executive Officer of tNALEO Educational Fund who
provided testimony regarding NALEO’s usual role@nsus operations, its role with respect to
the decision to add a citizenship question, andpfsosition to adding a citizenship question to
the 2020 Decennial Census. Vargas Aff. (Docket488-21); Supp. Vargas Aff (Docket No.
498-22).

83. Jacqueline Tiema-Massie is the Director of PlannRegsearch, and Development as well
as the Director of Grants Management for the Cludagpartment of Family and Support
Services (“DFSS”) who provided testimony regarding effects of an inaccurate Census
enumeration and a differential undercount on sesvfrovided by DFFS to the Chicago
community, and federal funding programs overseeDBlS. Tiema-Massie Aff. (Docket No.
501-1); Supp. Tiema-Masse Aff. (Docket No. 501-2).

84. Daniel Altschuler is the Director of Civic Engagemand Research for Plaintiff Make

the Road New York (“MRNY™") who provided testimonggarding the effects of a citizenship

12
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guestion on the 2020 Decennial Census on MRNY badnmmigrant communities it serves.
Altschuler Aff.; Supp. Altschuler Aff. (Docket N&03-2).

85. Todd A. Breitbart was until his retirement a Ser@search Analyst working on
redistricting for successive Minority (Democratigaders of the New York State Senate, who
provided testimony regarding the redistricting @sxin New York and the effects of a
differential undercount resulting from a citizenslguestion on the 2020 Decennial Census on
redistricting. Breitbart Aff. (Docket No. 504-1)ufp. Breitbart Aff. (Docket No. 504-2).

86. Sarah Cullinane is the Director of Make the Road/Nersey who provided testimony
regarding the effects of anti-immigrant rhetoricthg Trump Administration on immigrant
communities and the likelihood that such rhetorauld impact their decision to respond to a
2020 Decennial Census with a citizenship questidlinane Aff. (Docket No. 505-1); Supp.
Cullinane Aff. (Docket No. 505-2).

87. Gregory E. Lucyk is a member of the Board of Dioestof One Virginia 2021: Virginians
for Fair Redistricting who provided testimony redjag a differential undercount on Virginia
redistricting, and the effects of inaccurate dissron Virginia residents. Lucyk Aff. (Docket No.
506-1).

88. Dr. John Abowd is the Chief Scientist at the UniBtdtes Census Bureau and Associate
Director for Research and Methodology at the Un$&mtes Census Bureau who testified as a
fact witness generally regarding Census Bureainteand enumeration processes and
specifically regarding the processes and analysesepted to the Department of Commerce in
response to the DOJ’s request to add a citizergregtion to the 202&eeCensus. Nov. 13

Trial Tr. at 876:8-877:4.
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2. Expert Witnesses

89. Dr. Dione Sunshine Hillygus is a Professor of Redit Science and Public Policy and
Director of the Initiative on Survey Methodologyaike University. Nov. 5 Trial Tr. at 24:18-
26:9. Generally, Dr. Hillygus provided expert testiny in this case evaluating: the likely impact
of a citizenship question on the participation aggdnics and noncitizen households; the claims
made by Secretary Ross in his memo; the poteritedtezeness or not of the census efforts to
mitigate their predicted differential and self-reape through the nonresponse follow up
operations and the outreach campaign; and thetextevhich this process has, in fact, followed
Census Bureau guidelines. Nov. 5 Trial Tr. at 2B79-

90. Dr. Hermann Habermann is the former Chief Statatiof the United States (1988—
1992), Deputy Director and Chief Operating Offioéthe United States Census Bureau (2002—
2007), and Director of the United Nations Statstinvision (1994—-2002). Habermann Aff.
(Docket No. 498-11). Dr. Habermann submitted testiynregarding the lack of need for block-
level citizenship data, insufficient coordinatiogtlween the Census Bureau and DOJ, the
superiority of administrative records for obtainiolgck-level citizenship data, the need for
pretesting of a citizenship question on the 2020eDaial Census, the likely damage to the
credibility of the Census and Census Bureau byrttiasion of a citizenship question, and the
lack of support in United Nations recommendationSecretary Ross’s decisidd.

91. Dr. Jennifer Van Hook is the Roy C. Buck ProfessioBociology and Demography at the
Pennsylvania State University who gave expertrtesty regarding unit and item nonresponse
rates of Hispanics and immigrants to citizenshig place of birth questions, including increases
in such nonresponse rates since 2016. Van HookBéfcket No. 489-3).

92. Dr. William P. O’Hare a professional demographedt e#searcher with four decades of

experience utilizing Census Bureau data for a tsagépurposes, and who provided expert
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testimony regarding the likelihood that reducededponse rates as a result of the addition of a
citizenship question to the 2020 Decennial Censuddwesult in an undercount. O’'Hare Aff.
(Docket No. 507-1).

93. Dr. Andrew Reamer is a research professor in th@gge\Washington Institute of Public
Policy (GWIPP) at George Washington University winovided expert testimony regarding the
effect of a Census undercount on distribution defal funding. Reamer Aff. (Docket No. 508-
1).

94. Dr. Christopher Warshaw is an Assistant Profesé®woditical Science at George
Washington University who provided expert testimoagarding the effects of a Census
undercount differentially affecting specific demaghic groups on the population of the fifty
states and of selected cities and counties, onrppment of representatives across states for
the U.S. House of Representatives, on distributioroting power within states, and on the
distribution of political power within the United&@es. Warshaw Aff. 1 1-2.

95. John Thompson is the former Director of the Unfitdtes Census Bureau from August
2013 to June 2017 who provided expert testimongndigg the adequacy of testing of a
citizenship question on the 2020 Decennial Cerntbaseffectiveness of NRFU, and the
likelihood of a differential net undercount. ThoropsAff. (Docket. No. 516-1).

96. Dr. Joseph J. Salvo is the Director of the PoputaBivision at the New York City
Department of City Planning (essentially, the atghief demographer). November 6 Trial Tr. at
289:6-19. Dr. Salvo provided expert testimony regay the the effect of decreased self-
response rates on the components of net under¢dNRELJ operations, such as proxies, the use
of administrative records and imputation at theldevel, and the effect of decreased self-

response rates on the provision of services in Mevk City. Nov. 6 Trial Tr. at 298:23-301:5,
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304:5-13. In addition, Dr. Salvo provided factti@eny on the efforts of New York City to
mitigate the expected decrease in self-responsétingsfrom a citizenship question. Nov. 6
Trial Tr. at 399:9-400:17.

97. Dr. Matthew A. Barreto is a professor of politisgience and Chicano studies at the
University of California, Los Angeles. Nov. 9 Triaét. at 580:14-17. Dr. Barreto surveyed social
science literature and conducted a survey expetioesigned to ascertain the impacts of a
citizenship question on the Decennial Census. Nowvial Tr. at 588:18-23.

98. Dr. Barreto provided expert testimony evaluating éixpected effects of a citizenship
guestion on the 2020 Decennial Census, from ieceffon initial response rates, through non-
response follow up and imputation, and ultimatelyhte quality of data that would be gathered
in 2020; the net differential impact of each ofsh@reas on Hispanic and immigrant
communities in particular; and the expected impattscitizenship question on the differential
net undercount. Nov. 9 Trial Tr. at 590:2-591:12.

99. Dr. Lisa Handley is a consultant who specializegating rights in redistricting and in
electoral district design more generally. Nov. T&[Tr. at 787:5-10. Dr. Handley provided
expert testimony regarding the sufficiency of AG&adfor purposes of ascertaining whether an
electoral system or redistricting plan dilutes nityovotes. Nov. 13 Trial Tr. at 796:22—-797:12.
100. Dr. John Abowd is the Chief Scientist at the Uni&tdtes Census Bureau and Associate
Director for Research and Methodology at the Ung&ates Census Bureau. Nov. 13 Trial Tr. at
876:8-877:4.

101. Dr. Abowd provided expert testimony regarding testing of a citizenship question on
the ACS, the effect of a citizenship question ditresponse rates on the 2020 Decennial

Census, and the effectiveness of NRFU. Nov. 14 Triaat 1075:14-1078:7.
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D. Administrative Record and Written Discovery
1. Administrative Record

102. Defendants produced an Administrative Record aleitig a certification and index on
June 8, 2018 with only 1,320 pages. Docket No; PX31 (AR). These materials allude to but
contain little documentation of internal delibeoas before December 2017 or communications
between the Departments of Commerce and Justicd. (AR).

103. OnJune 21, 2018, Secretary Ross filed a supplehe@morandum significantly
revising the narrative as to the origin and geneli®w a citizenship question came to be
placed on the Decennial Census. Docket No. 1892 RAR).

104. On July 3, 2018, and memorialized in the July 3,80rder, this Court ordered the
Defendants to produce a complete AdministrativeoReby July 23, 2018, and authorized
limited extra record discovery. Docket No. 19%heTCourt granted additional time to produce a
complete Administrative Record on July 23, 2018cket No. 211.

105. Defendants produced supplemental AdministrativeoRedocuments on July 23, 2018
(Bates 0001322-0003735) and July 27, 2018 (Baté8T8b6-0012464). Docket Nos. 212, 216,
217; PX-3 (AR); PX-4 (AR). The productions of J@ig, 2018 and July 27, 2018 contain
additional information about Department of Commedeéberations preceding the December
12, 2017 letter from DOJ, and communications betw@emmerce and DOJ. PX-3 (AR); PX-4
(AR).

106. Defendants released additional Administrative Reéctmcuments after review by the
Disclosure Review Board (“DRB”) on August 28, 20481 September 4, 2018, without Bates
numbers. PX-5 (AR); PX-6 (AR).

107. Defendants produced additional small supplementise Administrative Record on

September 11, 2018 (Bates 0012464-0012543). PXRj.(A
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108. Defendants produced additional sets of documemthkjding in responses to motions to
compel, on various dates (Bates 00012544-00128268 (AR); PX-9 (AR); PX-10 (AR); PX-
11 (AR); PX-12 (AR).

109. Defendants produced an additional Administratived®e production on October 1, 2018
(Bates 0012827-0013022), PX-13 (AR), along withHar documents (Bates 0013023-0013024)
on October 1, 2018, PX-14 (AR).

110. The parties agreed that all documents bearingxpleds Bates stamps between 000001
and 0013024 are part of the Administrative RecBatties’ Stipulation No. 63 (Docket No.
523).

111. Defendants produced focus group materials on Oct®d2018 (Bates 0013025-0013099
and a native file titled “noisy_7"). PX-15; PX-18R, excluding “noisy_7"). The parties
disputed whether the focus group materials, inclgdhe native file titled “noisy_7,” are
properly part of the Administrative Record. Partespulations No. 63; Parties’ Stipulations
No. 64 (Docket No. 524).

2. Document Requests

112. Plaintiffs requested documents from Defendantse®agr Ross, Director Jarmin, the
Department of Commerce, and the Census Bureaulpidu2018.

113. Defendants responded in ten productions of docwsrimdring the Bates numbers with
the prefix “COM_DIS,” along with additional piecealelocuments between August 13, 2018
and October 16, 2018.

114. A substantial number of the documents producedigp#ne Bates prefix “COM_DIS”
were stipulated to be a part of the AdministraRRexord. Parties’ Stipulations. No. 63.

115. Plaintiffs requested documents from DOJ on July22Q,8.
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116. DOJ responded in eight productions with additignatemeal documents, particularly
documents for which the deliberative process @gel claim was overturned, between August 3,
2018 and October 23, 2018.

3. Interrogatories
117. OnJuly 12, 2018, Plaintiffs served its first seinberrogatories on Defendants Ross and
Department of Commerce.
118. Plaintiff's First Interrogatory read:

“With regard to the document found in the Admirasire Record at 1321, please
IDENTIFY:

a. the “senior Administration officials” who “premisly raised” reinstating the
citizenship question;

b. the “various discussions with other governmdfitials about reinstating a
citizenship question to the Census”;

c. the consultations Secretary and his staff gpgtied in when they “consulted
with Federal governmental components”;

d. the date on which the “senior Administration@é#ls” who “previously raised”
reinstating the citizenship question first raised subject; and

e. all PERSONS with whom the “senior Administratafficials had previously
raised” reinstating the citizenship question.

PX-302.

119. On August 13, 2018, Defendants responded to Hisrfirst set of interrogatories. PX-
300.

120. Defendants initially responded to Plaintiffs’ finsterrogatory by stating, “Defendants
have not to date been able to identify individualsponsive to subpart a,” but provided “Mary
Blanche Hankey, James McHenry, Gene Hamilton, &tme, Danielle Curtrona, Jefferson
Sessions, Kris Kobach, Steve Bannon, and WilbuisRas response to subparts b and c. PX-

300.
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121. On August 29, 2018, Plaintiffs served a secona&gtterrogatories asking an additional
interrogatory of Defendants regarding the existesfce RCT proposal for the addition of a
citizenship question to the 2020 Decennial CenBXs303.

122. On August 30, 2018, Defendants Ross and Departai€®dmmerce initially responded
to Plaintiffs’ first interrogatory by saying thegdnstrued subparts a, b, and c, as coextensive,”
and identified Mary Blanche Hankey, James McHe@gne Hamilton, Danielle Cutrona, John
Gore, and Jefferson Sessions, along with Kris Kblzawl Steve Bannon. PX-511 at 2-3.

123. With regard to conversations between Secretary Radghe Attorney General,
Defendants in the August 30, 2018 initial respaosklaintiffs’ first interrogatory stated that
“Secretary Ross discussed the possible reinstatesharcitizenship question on the 2020
decennial census with Attorney General Sessiodaigust 2017. In addition, it is possible that
the two had an additional discussion concernings$ige, and although the date of that
conversation is unknown, Defendants believe it tolake earlier in 2017.” PX-511 at 3.

124. In their August 30, 2018 initial response to Pldist first interrogatory, Defendants
further stated that “Defendants cannot confirm thatSecretary spoke to Steve Bannon
regarding the Citizenship Question.” PX-511 at 3.

125. On September 5, 2018 Plaintiffs further supplemetieir response to Plaintiffs’ first
interrogatory, but the response remained substigrii@ same. PX-301.

126. On September 11, 2018, Plaintiffs served a thitebEaterrogatories asking two
additional questions of Defendants, one regardingsflon 31 of the Census Bureau’s response
to questions from the Department of Commerce aadther regarding Defendants responses to

Requests for Admission.
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127. On September 28, 2018, Defendants responded tatiflaisecond set of interrogatories.
PX-303.

128. On October 11, 2018, Defendants again suppleménéadresponses to Plaintiffs’ first
interrogatory and made substantial changes toepéeber 5esponse. PX-302.

129. For the first time, on October 11, 2018, Defendatdsed definitively in response to
Plaintiffs’ first interrogatory that “Secretary Rodiscussed the possible reinstatement of
citizenship question on the 2020 decennial censtsAttorney General Sessions in the Spring
of 2017 and at subsequent times.” PX-302.

130. On October 11, 2018, Defendants also added fdiirdig¢ime that “Secretary Ross recalls
that Steven Bannon called Secretary Ross in the@pf 2017 to ask Secretary Ross if he
would be willing to speak to then-Kansas Secretdigtate Kris Kobach about Secretary
Kobach’s ideas about a possible citizenship questiothe decennial census.” PX-302.

131. On October 23, 2018, Defendants responded to Plainhird set of interrogatories.

4. Requests for Admission

132. On September 7, 2018, Plaintiffs served Request&dmission on Defendant
Department of Commerce.

133. On September 11, 2018, Plaintiffs served Request&dmission on Defendant Census
Bureau.

134. On October 23, 2018 Defendants Department of Corerend Census Bureau Provided

Reponses to Plaintiffs’ Requests for Admission. 23¢-; PX-298(R).
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Il. BACKGROUND ON THE CENSUS, THE CITIZENSHIP QUESTION, AND
CENSUS BUREAU PROCESSES

A. Decennial Census Overview

135. The U.S. Constitution requires the federal govemti@ conduct a Decennial Census
counting the total number of “persons”—with no refece to citizenship status—residing in
each state. Parties’ Stipulations (Docket No. 489-1.

136. The Constitution provides that Representativesll'sfigaapportioned among the several
States . . . according to their respective Numbevkich requires “counting the whole number
of persons in each Stateld. | 2.

137. The Constitution requires that this count be anualcEnumeration” conducted every ten
years.ld. | 3.

138. Through the Census Act, Congress assigned thengiglity of making this enumeration
to the Secretary of Commerdd. { 4.

139. The Census Act also created the Census BureaunwithiDepartment of Commerce to
spearhead the effort to conduct the enumeratiooampison Aff. (Docket No. 516-1) { 17.

140. The Secretary of Commerce is charged with the respdity to take a Decennial Census
to create an actual enumeration of the United Stadpulation. Parties’ Stipulations 5.

141. The central constitutional purpose of the Censug®uw in taking the Decennial Census is
to conduct an accurate enumeration of the populaiab 6.

142. The Secretary of Commerce must comply with legalirements established by the
Constitution, statutes, and regulations governineggdensus. For example, the Secretary’s
decisions must be consistent with the “constituglaoal of equal representation” and that bear a
“reasonable relationship to the accomplishmenmngfactual enumeration of the population.”

Wisconsin v. City of New York17 U.S. 1, 19-20 (1996).
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143. To enable a person-by-person count, the CensuaB$ends a questionnaire to virtually
every housing unit in the United States, whichiieated to every person living in the United
States and all persons living in the United Statedegally required to respond. Parties’
Stipulations 7.

144. For the 2020 Decennial Census, households willla¢sgiven the option to complete the
guestionnaire via the internet. Thompson Aff. § 18.

145. If the Census Bureau does not receive a resportbe tuestionnaire it then sends a
Census Bureau staffer known as an enumerator tioaihging unit to attempt to conduct an in
person interview in order to collect the data. Tniscess is called Non Response Follow Up
("NRFU"). Parties’ Stipulations | 8.

146. If the initial NRFU visit does not result in colley complete data for a household,
administrative records may be used to enumerateit2dl number of those households for which
there is high quality administrative data abouthibaseholdld. 9.

147. For those households without high-quality admimiste records, an enumerator will
attempt to re-contact the household in persdrf] 10.

148. If a third attempt to contact a household doesyr@tl a response, a case will become
“proxy-eligible.” 1d. 1 11.

149. A proxy is someone who is not a member of the hioaise—such as a neighbor, landlord,
Postal worker, or other knowledgeable person wimopcavide information about the unit and
the people who live ther&d. § 12.

150. For a proxy-eligible case an enumerator will attethpee proxies after each re-contact

attempt that does not result in an interviéav.y 13.
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151. After the NRFU process is completed, the Censug&uthen counts the responses from
every household, including those completed thrahghNRFU process, to determine the
population count in each statd. { 14.

152. Data from the Decennial Census is reported dowheaensus block levdb. I 15.

153. The population data collected through the Decer®gaisus determines the
apportionment of seats in the U.S. House of Reptatiees among the statéd. § 16.

154. Apportionment in the U.S. House of Representativémsed on total population,
including both citizens and non-citizeriszenwel v. Abbattl36 S. Ct. 1120, 1128-29 (2016).
155. The population data collected through the Decer®gaisus also determines the number
of electoral votes each state has in the Elec@olége. Parties’ Stipulations § 17.

156. States also use Decennial Census data to drawessignal, state, and local legislative
districts. Parties’ Stipulations Y 18.

157. The federal government also uses Decennial Ceragada allocate hundreds of billions
of dollars in public funding each year, includirmgstates and local governmenits. | 19.

158. At least $900 billion from 320 different census4ded federal grant and funding
programs is distributed annually to states andlittesfor a variety of purposes, including
education, public housing, transportation, headtte@nd other services. Thompson Aff. § 27,
Reamer Aff. (Docket No. 508-1) 1 9.

159. These funds determine the ability of state andllgogernments to provide for quality
education, public housing, transportation, headtte@and other services, for all their residents,
citizens and non-citizens alike. Thompson Aff. § Réamer Aff. 11 13, 40, 45, 48, 50, 53, 55—

60, 63, 66-68, 72, 75; Franklin Aff. (Docket No849) 11 6-10; Freedman Aff. (Docket No.
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498-7) 11 9, 11, 13; Haney Aff. (Docket No. 498-19)5, 7, 8; Harmon Aff. (Docket No. 498-
14) 11 5, 9, 13, 15-17; Tiema-Massie Aff. (Docket §01-1) 11 9-12, 15, 17-18, 20.

160. The population of the United States as a wholebleas over-counted in the Decennial
Census; for example, in 2000 there was a meastealvercount. Thompson Aff. I 21.

161. Some demographic groups have proven more difftoutbunt in the Decennial Census
than others. The Census Bureau refers to thes@gami“hard-to-count.” Parties’ Stipulations
21.

162. Racial and ethnic minorities, immigrant populatioasd non-English speakers have
historically been some of the hardest groups tacaacurately in the Decennial Censias.{

22.

163. Individuals identifying as Hispanic were undercaehby almost 5% in the 1990
Decennial Censusd. 1 23.

164. The 2010 Decennial Census undercounted on net tinanel.5 million Hispanic and
African American individualsld.  24.

165. The Census Bureau describes the “differential walert” for a particular racial and
ethnic population as the difference between thesorea net undercount for that group and the
measured net undercount for the White non-Hisppopulation. Thompson Aff. § 23.

166. The Census Bureau has developed a range of sestiegaddress the differential
undercount of “hard-to-count” populations—includitaggeted marketing and outreach efforts,
partnerships with community organizations, deployhwd field staff to follow up with
individuals who do not respond, and retention affsvith foreign language skills. Parties’

Stipulations { 26.
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167. Inthe 2000 and 2010 Decennial Censuses, the C&uwsaau designhed and implemented
public advertising campaigns to reach hard-to-cauntigrant communities, including using
paid media in over a dozen different languagesiwrove responsiveneds. | 27.

168. For the 2000 and 2010 Decennial Censuses, the €&useau also partnered with local
businesses, faith-based groups, community orgamizatelected officials, and ethnic
organizations to reach these communities and ingtloe accuracy of the couid. { 28.

B. The Long Form and the American Community Survey

169. From at least the 1970 Decennial Census througR(fi® Decennial Census, in lieu of
the short-form questionnaire the Census Bureauastemtg form questionnaire to approximately
one in six household#d. | 31.

170. For the 1970 Decennial Census, the long form quasdiire, which contained additional
guestions, was sent to approximately one in fiveskeboldsid. { 32.

171. For the 2000 Decennial Census, the long form quasdire, which contained additional
guestions, was sent to approximately one in sixsabaldsid. { 33.

172. Data collected from the sample households survestdthe long form were used to
generate statistical estimatés.  34.

173. After the 2000 Decennial Census, the long form gomsaire was replaced by the
American Community Survey (“ACS”)d. | 37.

174. The ACS began operating in 2000 and was at fulldasize for housing units in 2005,
and for group quarters in 200@. T 39.

175. The ACS is a yearly survey of approximately 2% afieholds—about 3.5 million—
across the United Statdd. 1 40.

176. The data collected by the ACS allows the Censugd®uto produce estimates of Citizen

Voting Age Population (“CVAP")Id. 1 44.
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177. CVAP data based on responses to the ACS are redoytine Census Bureau down to the
census block group leved. 1 45.

178. Margins of error are reported with the ACS estiraated provide a measure of the
sampling error associated with each estimate.d3aitipulations 1 46.

179. The ACS is intended to provide information on cloteggstics of the population, and the
social and economic needs of communities. Pari@ggulations  47.

180. Unlike the Decennial Census, the ACS is not a ceteptnumeration, but rather a sample
survey that is used to generate statistical estisniat. 1 48.

181. Because ACS estimates are statistical estimatesllmasa sample, the tabulations are
weighted to reflect sampling probabilities and ibligy for NRFU, as well as well as to control
to official population totals as established by Bogpulation Estimates prograid. § 49.

182. Because the ACS collects information from only asample of the population, it
produces annual estimates only for “census trdajs] “census-block groupsld. § 50.

183. Although the ACS survey is conducted annually, A&a% from individual years can also
be aggregated to produce multi-year estimates (aomtymeferred to as “1-year”, “3-year” or
“G-year” estimates depending on the number of yagggegated togethefyl. § 51.

184. Multi-year ACS estimates have larger sample sikas tL-year ACS estimates.
Cumulating the five-year pooled estimates yieldsrapimately a one-in—every-eight household
sampleld. 1 52.

185. Multi-year ACS estimates have greater levels digtieal precision for estimates
concerning smaller geographical unlts.  53.

186. 1-year ACS estimates produce “[d]ata for areas patpulations of 65,000+”; 1-year

supplemental ACS estimates produce “[d]ata forsaveth populations of 20,000+, 3-year ACS
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estimates produced “[d]ata for areas with poputegiof 20,000+” until they were discontinued
after the 2011-2013 3-year estimates, and 5-yed&@ @€limates produce “[d]ata for all areas.”
Id. | 54.

C. History of a Citizenship Question on the Census

187. The 1950 Decennial Census asked for the individyaéice of birth, and whether a
foreign-born individual had been naturalized. RattStipulations { 29.

188. A guestion concerning citizenship did not appeathenDecennial Census questionnaire
sent to every household in the United States (comyneferred to as the “short form”) in 1970,
1980, 1990, 2000, or 201M@. 1 30.

189. Inthe 1970, 1980, 1990, and 2000 Decennial Cesstise long form Decennial Census
guestionnaire contained a question about citizenstiaitusid. I 35.

190. Inthe 1990 and 2000 Decennial Censuses, themstie status question on the long form
guestionnaire was preceded by a question abowt plairth.Id. 1 36.

191. The citizenship data collected from the long formestionnaire in 2000 were made
available by the Census Bureau at the census glaelp level. Thompson Aff. § 39.

192. Citizenship data broken down by race collected ftben2000 Census long form were not
made available by the Census Bureau at the ceffstls lbvel.ld.

193. The 2000 Decennial Census short form questionmir@ot include a question on
citizenship. Parties’ Stipulations  55.

194. The 2010 Decennial Census questionnaire did natdeca question on citizenshigl.

56.

195. A question concerning citizenship status curreagigears as among one of more than 50

guestions on the 28-page ACS questionnaire. Pagtigsilations § 41.
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196. The citizenship status question on the ACS is pleddy a question asking where the
person was bornd. § 42.

197. The citizenship question that appears on the AG®tisa binary yes/no question. The
ACS citizenship question, asks whether the persmmhorn in the United States, a U.S. territory,
or abroadld. 1 43.

198. For U.S. citizens, the ACS citizenship questiom @sks more detailed information about
a person’s place of birth; and for some U.S. aitizeat also requests information about the
citizenship status of their parents, and whethey ttecame a U.S. citizen by naturalization.
Thompson Aff. § 41.

199. A planned question on the 2020 Decennial CensustiQneaire asks, “Is this person a
citizen of the United States?,” with the answeliay:

“Yes, born in the United States”;

“Yes, born in Puerto Rico, Guam, the U.S. Virgitahgls, or Northern Marianas”;
“Yes, born abroad of U.S. citizen parent or parents

“Yes, U.S. citizen by naturalization — Print yedmaturalization”; and

“No, not a U.S. citizen”.

Parties’ Stipulations  57.

D. The Census Bureau Has Had a Long Standing Objectioi the Inclusion of a
Citizenship Question on the Decennial Census

200. 1In 1980, the Census Bureau opposed adding a atieiguestion to the Decennial
Census, arguing in federal court that “any efforascertain citizenship will inevitably
jeopardize the overall accuracy of the populatioart. . . . Questions as to citizenship are

particularly sensitive in minority communities awduld inevitably trigger hostility, resentment
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and refusal to cooperatdzed’'n for Am. Immigration Reform v. Klutznj&k86 F. Supp. 564, 568
(D.D.C. 1980).

201. Prior to the 1990 Decennial Census, the CensusaBurace again opposed the addition
of inquiries into immigration status on the Dece@ensus. PX-306 at 7-9, 13-17.

202. In 2016, four former Census Bureau Directors afgedimy presidents of both political
parties filed a Supreme Court amicus brief in whiody explained that “a [person-by-person]
citizenship inquiry would invariably lead to a loiesponse rate to the Census in general,” and
would “seriously frustrate the Census Bureau’sitgitib conduct the only count the Constitution
expressly requires: determining the whole numbgres$ons in each state in order to apportion
House seats among the states.” PX-309 at 25.

E. Standards for Changing the Content of a Question Ror to Its Addition to
the Decennial Census

1. Census Bureau Quality Standards

203. The Census Bureau’s Quality Standards lay out ¢éeessity to conduct pre-testing. PX-
260.

204. Dr. Hillygus testified that the Census Bureau niallbw these standards. Nov. 5 Trial Tr.
at 135:23-136:5.

205. Dr. Abowd testified that if the Census Bureau did comply with these standards, then
OMB would evaluate that noncompliance in decidirwetter to grant clearance for the
inclusion of a citizenship question on the 2020 é»etal Census. Nov. 14 Trial Tr. at 1253:9—
1254:3.

206. Dr. Abowd testified that these quality standardglypo the addition of a citizenship

guestion to the 2020 Decennial Census. Nov. 14 Triaat 1105:9-1105:11; 1276:19-1277:2.
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207. Sub-Requirement A2-3.3 requires that “[d]ata caitetinstruments and supporting
materials must be pretested with respondents taifggroblems €.g, problems related to
content, order/context effects, skip instructidosmatting, navigation, and edits) and then
refined, prior to implementation, based on thegsting results.” PX-260 at 8.

208. Pursuant to A2-3.3-1c and A2-3.3-1d of these sasmes@s Quality Standards, pretesting
must be performed when “c. Review by cognitive etgpeeveals that adding pretested questions
to an existing instrument may cause potential cdargfects” and “d. An existing data collection
instrument has substantive modifications (e.gstexd questions are revised or new questions
added).”ld.

209. The Census Bureau’s Statistical Quality Standalsits state that “an existing data
collection instrument has substantive modificatiomken “existing questions are revised or new
guestions addedId.

210. Dr. Abowd testified that, generally speaking, syrgeestionnaires must be pretested
under the Census Bureau Quality Standards. NoVridd Tr. at 1278:5-11.

211. Dr. Abowd testified, therefore, that pretestingaafitizenship question on the Decennial
Census was required under the Census Bureau Q8#ditylards unless one of two exceptions
applied. Nov. 14 Trial Testimony at 1279:13-1280:8.

212. One exception is that “On rare occasions, costloedule constraints may make it
infeasible to perform complete pretesting. In scabes, subject matter and cognitive experts
must discuss the need for and feasibility of ptetgsThe program manager must document any
decisions regarding such pretesting, includingréasons for the decision. If no acceptable
options for pretesting can be identified, the pangmanager must apply for a waiver.” PX-260

at 8.
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213. The Census Bureau never applied for a waiver patsoahis exception before a
citizenship question was decided to be added t@@26€ Decennial Census. Nov. 14 Trial Tr. at
1279:6-1279:12.

214. Another exception is that “Pretesting is not regdifor questions that performed
adequately in another survey.” PX-260 at 8.

215. In January of 2018, the Census Bureau reportditet@ommerce Department that 29.9%
of all people identified as noncitizens by admiaste records reported themselves as citizens
on the 2000 long-form census questionnaire. PXAR) (

216. In January of 2018, the Census Bureau reportditet@ommerce Department that 32.7%
of all people identified as noncitizens by admiaste records reported themselves as citizens
on the 2010 ACS. PX-22 (AR).

217. InJanuary of 2018, the Census Bureau reportdaet€obmmerce Department that 34.7%
of all people identified as noncitizens by admiaste records reported themselves as citizens
on the 2016 ACS. PX-22 (AR).

218. In August of 2018, the Census Bureau reportedidétaveen 30% and 37% of all people
identified as noncitizens by administrative recargsorted themselves as citizens on the ACS.
PX-162.

219. The Census Bureau views this “disagreement” betvaeemnistrative records and ACS
survey responses as a “problem with the ACS cishgnquestion.” Nov. 14 Trial Tr. at
1282:15-19.

220. There is no consensus view within the Census Buseghwow to deal with this problem.

Nov. 14 Trial Tr. at 1282:20-22.
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221. Given this problem, the Census Bureau plans onuwiimd) a content review process to
determine how the citizenship question is perfogron the ACS. Nov. 14 Trial Tr. at 1282:23-
1283:6; 1284:25-1285:8.

222. Dr. Abowd testified that in light of the disagreemheate, he does not believe that the
citizenship question on the ACS performs adequatBigvember 14 Trial Tr. at 1287:20-
1288:2.

223. Dr. Hillygus testified that in light of the disagnment rate, there is a real need to do
pretesting prior to adding a citizenship questomthe decennial short form. Nov. 5 Trial Tr. at
169:19-23.

224. Dr. Hillygus testified that, even if applicable t® face, this exception would not make
sense to apply to the Decennial Census in thesersgtances. Nov. 5 Trial Tr. at 167:2-17.
225. Application of this exception would mean that then€us Bureau Quality Standards
mandate less testing for the Decennial Censusftindhe ACS, and also that a question could be
added to the Decennial Census without pretesting. N Trial Tr. at 167:2-17.

2. Blumerman Memorandum

226. Lisa Blumerman was Associate Director of Decen@mahsus Programs on April 29,
2016. PX-271; Nov. 13 Trial Tr. at 995:12-15.

227. Associate Director Blumerman is the signatory fenemorandum dated April 29, 2016
(the “Blumerman Memorandum?”). PX 271.

228. The Blumerman Memorandum “officially documents th&. Census Bureau’s plan to
develop and transmit to Congress” questions plafmetthe 2020 Decennial Census. PX-271.
229. The Blumerman Memorandum provides a descriptiomoe¥ content review was
conducted and presented to members of the 2020nDiat€ensus executive steering

committee. Nov. 13 Trial Tr. at 995:18-996:3.
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230. That description reads: “Federal agencies with kmages of the 2020 Census or ACS
content, and select other agencies, will receilattar with instructions for how federal data
users may provide updates to the documentatioataf uses. Responses should be received
before July 1, 2016. Census Bureau staff may follgvwwith federal users directly if more
clarification is required.” PX-271.

231. The Blumerman Memorandum contains a descriptidmaf the Census Bureau
determines the content of the 2020 Decennial Ce®sxXi271.

232. As part of that description, the Blumerman Memotandstates that “Final proposed
guestions are based on the results of extensivaitoggtesting, field testing, other ongoing
research, and input from advisory committees.” FA-2

233. This sentence describes the process for the 2028rb&l Census that was presented to
the Census Bureau’s 2020 executive steering comeeniNov. 13 Trial Tr. at 995:25-996:10.
234. Consistent with the Blumerman Memorandum, all gaaston the 2010 census were the
subject of extensive cognitive testing. Nov. 13lTir. at 997:11-14.

235. Consistent with the Blumerman Memorandum, all gaaston the 2010 Census were
field tested. Nov. 13 Trial Tr. at 997:19-23.

3. Census Bureau’s Process

236. The Census Bureau has a well-established proceasidting or modifying questions to
the Decennial Census. PX-134 (AR); PX-3 at AR 358R); PX-4 at AR 3890, 9867-3891
(AR); Docket No. 516-1 at  45.

237. The Census Bureau follows this established prosbes adding or changing content on
the Decennial Census to ensure that the datd fetfl and regulatory requirements established

by Congress. PX-4 at AR 3890 (AR).
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238. One step in the process is for the Department ofil@erce to receive requests from the
Congress or other agencies in the Executive Brafefi4 AR at 3890 (AR); PX-3 at AR 2304
(AR); PX-134 (AR); Thompson Aff. § 57.

239. After receipt, the Department of Commerce must weitk OMB to determine whether
the requested data fulfill legal, regulatory, omSitutional requirements. PX-4 AR at 3890
(AR); PX-3 at AR 2304 (AR); PX-134 (AR).

240. As part of the established process, the Departofe@bmmerce must notify Congress of
the subjects to be covered by the census. Fdt®@ Decennial Census, this notification was
required by March 28, 2017. PX-4 at AR 3890 (AR).

241. Another step in the established process is foDigartment of Commerce to notify
Congress of its intent to add the question. PX-4aAB890 (AR); PX-3 at AR 2304 (AR); PX-
134 (AR).

242. For the 2020 Decennial Census, this notificatiorstnmeccur by March 31, 2018. PX-4 AR
at 3890 (AR); PX-3 at AR 2304 (AR); PX-134 (AR).

243. Another step in the established process is toniCiepartment of Commerce to notify the
public with a Federal Register Notice and invitenooeents on the proposed question. PX-134
(AR); PX-3 at AR 3560 (AR); PX-4 at AR 3890, 986%R).

244, Another step in the established process is foCd#@sus Bureau to field test the wording
of the new question. PX-134 (AR); PX-3 at AR 338R); PX-4 at AR 3890, 9867 (AR);
Thompson Aff. § 62.

245. Testing requires approval from OMB, which requipesviding notice to the public and
inviting comments through a Federal Register NotieX-134 (AR); PX-3 at AR 3560 (AR);

PX-4 at AR 3890, 9867 (AR).
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246. The OMB must respond to comments from the pubtieréf0 days. Subsequently, the
OMB may issue final approval. PX-4 at AR 3891, B8BR); PX-134 (AR).

247. Another step in the established process is foCdm@sus Bureau to make operational
adjustments, including re-designing paper questoas, adjusting the paper data capture
system, and redeveloping training modules for ematoes and Census Questionnaire
Assistance Agents. PX-3 at AR 3560 (AR); PX-4 & 2891, 9865, 9867 (AR).

248. The Census Bureau has described this well-establishocess consistently over time.
PX-4 at AR 3890-3891, 9867 (AR); PX-3 at AR 230868 (AR).

249. Not all of these steps were followed prior to tkeition of a citizenship question to the
2020 Decennial Census. November 14 Trial Tr. a#126 25.

4, Guidance Governing Statistical Agency Independence

250. The Census Bureau is a federal statistical agegDMB has designated the Census Bureau
as a “principal statistical agency.” Nov. 14 Trlal at 1102:2-11: PX-355 at 23; Habermann Aff.
(Docket No. 498-11) | 19.

251. The Census Bureau and the Department of Commegcguject to OMB Statistical
directives. Habermann Aff.  20; PX-354; PX-359.

252. These directives recognize the importance of todtthe critical role that agency
independence plays in maintaining public trust. étadann Aff. 19 70-72; PX-354.

253. To ensure trust, OMB Statistical Directive Numbeedjuires that “a Federal statistical
agency must be independent from political and otinglue external influence in developing,
producing, and disseminating statistics.” PX-354.at

254. The Committee on National Statistics (CNSTAT) standing unit of the National

Academies of Sciences, Engineering, and Medicixe3%5 at 10.
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255. CNSTAT publishes a document titled “Principles &wdctices for a Federal Statistical
Agency: Sixth Edition.” PX-355.
256. The purpose of Principles and Practices is to tagHisials in various cabinet departments
and independent agencies, as well as the statiageacies’ leadership and staff, to be fully
aware of the standards and ideals that are fundairterthe agencies’ work. PX-355 at 10.
257. Principle 4 is titled “Independence from Politieadd Other Undue External Influence”
and reads as follows:
To be credible, trustworthy, and unhindered inmission, a statistical agency
must maintain a position of independence from urekiernal influences (even as
it proactively seeks input on its program and pties). It must avoid even the
appearance that its collection, analysis, or digsation processes might be
manipulated for political or partisan purposeshat individually identifiable data
collected under a pledge of confidentiality migkttbrned over for
administrative, regulatory, or law enforcement ugestection from undue
outside influences requires that a statistical agémve authority for professional
decisions on its programs, including authority oWer selection and promotion of
staff; the processing, secure storage, and maintenaf data; and the timing and
content of data releases, accompanying press esleasd documentation. The
credibility that comes from independence is esaéftr users to maintain
confidence in the accuracy and objectivity of distiaal agency’s data and for
data providers to be willing to cooperate with agerequests.
PX-355 at 24.
F. Examples of Testing Questions on Other Surveys
258. After the 1990 Census, the Census Bureau investigae possibility of adding a
guestion regarding respondents’ social securitybersi(SSNs) on the census short form. Nov.
13 Trial Tr. at 998:25-999:4.
259. The Census Bureau conducted an RCT comparing mreysthe short form with and
without a question asking for a social security bemNov. 13 Trial Tr. at 999:5-8.

260. That RCT assessed the impact on self-responseafagesocial security question. Nov. 13

Trial Tr. at 999:9-11.
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261. Inthe RCT, the self-response rate fell off in gneup that had the social security number
question by 3.4 percent. Nov. 13 Trial Tr. at 92915.

262. The conclusion that was drawn from the RCT wasabkking for a social security number
would be sensitive. Nov. 13 Trial Tr. at 999:16-18

263. For certain subpopulations, the citizenship wowddibre sensitive than the SSN
question. Nov. 13 Trial Tr. at 999:25-1000:8.

264. This RCT to assess the effect of the SSN questasperformed before any decision was
made to add a question requiring respondents tadaaheir social security number to the
census. Nov. 13 Trial Tr. at 1000:9-13.

265. Today, the census does not ask for individualsiad@ecurity numbers, in part because of
concerns about self-response rates. Nov. 13 Triadtl99:19- 999:24.

266. Dr. Thompson provided the example that, followihg 1990 Decennial Census, there
was a proposal to revise the questionnaire to alEspondents to indicate that they identified
with multiple races. Thompson Aff. § 48.

267. Inresponse, a review was conducted over four yaadgncluded extensive cognitive and
field testing conducted by the Census Bureau. Tisomg@ff. § 48.

268. This review also included the development and esttentesting of a question to be
included on the 2000 Decennial Census questionnBEir@mpson Aff. I 48.

269. Dr. Thompson described how planning for the 2026dbeial Census included an
extensive research and testing program to deternanethe questions on race and ethnicity

could be improved. Thompson Aff. § 49.
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270. This research started more than ten years prithet@020 Decennial Census in 2008
when the design of the Alternate Questionnaire Erpnt for the 2010 Decennial Census
began. Thompson Aff.  49.

271. This testing involved three components: 1) a qaasaire sent by mail; 2) a telephone re-
interview of the mail respondents; and 3) a sasfdecus groups. Thompson Aff. I 49.

272. The proposed changes were then subjected to auitiesting through the 2015 National
Content Test. Thompson Aff.  51.

273. The 2015 National Content Test included a natignaipresentative sample of 1.2 million
housing units in the United States, including Ru&ico and a re-interview with 75,000
respondents. Thompson Aff. 52, 53.

274. Despite all of this extensive testing and researchanuary 2018, Albert Fontenot, the
Associate Director for Decennial Census Programeanced that the Census Bureau would not
be making a change to the race and ethnicity questor the 2020 questionnaire because a final
decision had to be made by December 31, 2017 ier docallow the Census Bureau adequate
time to deliver the final question wording for th@20 Decennial Census to Congress by March
31, 2018. Thompson Aff. § 54.

275. Dr. Abowd gave an example of what he describechathar question that had been taken
form a different survey and added to the Decer@@lisus. Nov. 14 Trial Tr. at 1112:20-24.
276. The example was a change made to the question Elgpénic ethnicity in 1970 that was
imported from the Current Population Survey inte 88 sample long form decennial
guestionnaire. Nov. 14 Trial Tr. at 1112:5-24.

277. The Census Bureau’s statistical quality standarel®wiot in effect in 1970. Nov. 14 Trial

Tr. at 1257:20-23.
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278. This change was made to only a sample of censussfeent out in the 1970 census. Nov.
14 Trial Tr. at 1257:24-1258:5.

279. This change had been tested one or two years plaor. 14 Trial Tr. at 1258:11-17.

280. Subsequent testing reflected that the 1970 Hispethiticity question included on the 5%
sample long form decennial questionnaire engendarbstantial cognitive misunderstanding.
Nov. 9 Trial Tr. at 738:23-739:22; PX-475.

281. The citizenship question on the ACS was most récéedted in 2006, 14 years prior to
the Secretary’s decision in 2018. Nov. 14 Trial&tr1258:18-23.

282. There is evidence that there is a different paltimacro-environment between 2006 and
2018, and that 2018 will be a difficult macro-eimwviment for a citizenship question in the census
in 2020. Nov 9 Trial Tr. at 617:21-620:13; 630:7t612, 737:8-737:16; Nov. 14 Trial Tr. at
1258:25-1259:7.

283. Dr. Abowd gave another example in his testimonwbét was described as an “untested”
guestion that had been added to the Decennial GeNsw. 14 Trial Tr. at 1111:9-24.

284. Dr. Abowd’'s example was the alteration to the rqestion on the 1990 census with
respect to Asian and Pacific Islander (API) radegary. Nov. 14 Trial Tr. at 1111:9-24.

285. The Census Bureau’s current statistical qualityddads were not in effect in 1990. Nov.
14 Trial Tr. at 1259:13-15.

286. As proposed in 1988, the race question would hawsisted of seven pre-listed
categories and a write in space where a respowdeid indicate their race was API. PX-380.
287. The 1990 Decennial Census was changed to inclye-bsted category for API. PX-

380.
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288. The Census Bureau had strongly recommended thgeharfiorm to the race question.
PX-380; Nov. 14 Trial Tr. at 1260:1-10.

289. The Census Bureau does not recommend the chatige 2020 Decennial Census to
include a citizenship questionnaire. Nov. 14 TTialat 1260:11-23.

290. The change to the race question was supportecebfRh community. PX-380; Nov. 14
Trial Tr. at 1260:24-1261:4.

291. The change to include a citizenship question issapported by the Hispanic or
immigrant communities. Nov. 14 Trial Tr. at 126B5-

[l PROCESS OF ADOPTING CITIZENSHIP QUESTION

292. As set forth below, the overwhelming evidence shthas Secretary Ross wanted to add a
citizenship question to the 2020 Decennial Censias o, and independent of, DOJ's December
12 request. The Secretary and his aides pursigeddal vigorously for the better part of a year,
with no apparent interest in promoting more vigareaforcement of the Voting Rights Act
("ACT"). Secretary Ross and his staff had many nmgston the subject, the Secretary
demanded repeated status updates, and openly evthiaehe had run out of time to add the
guestion. None of the emails in which the Secyatapressed deepening concern that
Commerce might not be able to add the questioraemgdwhy he cared so much about adding
the question. Nor have his aides been able tagxfiie Secretary’s interest. Initially, the
Secretary and his aides tried to get other ageteie=guest addition of a citizenship question.
When that failed, they considered having the Coram&epartment request the change. In the

end, and notwithstanding its earlier refusal, thessuaded DOJ to make the request.

41



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 48 of 332

A. Secretary Ross’ Spring 2017 Communications with Ste Bannon, Kris
Kobach and Others About Adding a Citizenship Quesbn to the Decennial
Census (February 2017—April 2017)

293. Shortly after his appointment to Secretary of Comu@eSecretary Ross “began
considering” whether to add to the Decennial Cemgigstionnaire “a citizenship question,
which other senior Administration officials had picusly raised.” PX-2 (AR).

294. Secretary Ross’ interest in adding a citizenshigstjan began after the issue was raised
by “senior Administration officials.td. According to the Secretary, questions about &msas
were “in the air,” in these early days of the Adisiration and so it was “natural” for him to
discuss a citizenship question with high rankingmiastration officials. PX-688.

295. It appears that Secretary Ross heard about arnstige question from other senior
Administration officials as well. According to hisvn June 21, 2018 memorandum, “senior
Administration officials” had raised a citizenslgpestion “previously” to his first considering
the question. PX-2 (AR). The conversations ther&ary admits that he has had with Attorney
General Sessions and Mr. Bannon, as far as Defesmtawe disclosed, occurred after the
Secretary first began considering a citizenshigtjor. ComparePX-30 (AR), PX-55at 1

(AR), andPX-79 (AR) (Secretary’s February and March consitien) with PX-19 at 1-2 (AR),
PX-58 (AR),andPX-302 at 1-3 (Subsequent conversations with 8essind Bannon).

296. Although the Secretary's own June 21 memo expresates that the other senior
Administration officials had raised a citizenshipegtion “previous[]” to the Secretary’s initial
consideration of the issue, in discovery the Sacyednd the Commerce Department claim that
they now do not distinguish between the “other@eAdministration officials,” who first raised
the issue and other federal government officiale thie Secretary and staff later consulted. PX-

2 (AR). As a result, they have not disclosed tentiities of the “senior Administration
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officials.” PX-302 at 2-3. Defendants’ explanatior failing to disclosing these identities is not
credible.

297. The Commerce Department admits that, on or abowialg 31, 2017, press reported that
the Chair of the White House Domestic Policy Coljemdrew Bremberg, released a draft
Executive Order proposing census questions to m@terimmigration and citizenship status.
PX-298(R) at RFA 42.

298. On or before February 2, 2017, David Langdon agkad Comstock about his interest in
Congressional notification of Decennial Censusaspind Comstock indicated that he was
“very” interested and the Secretary would be ad. Ww{-30 (AR); Langdon Dep. at 81.

299. Following that conversation, Mr. Langdon set ugfings regarding those same topics
during and after the transition period. PX-30 (ARX-79 (AR); PX-80 (AR); Langdon Dep. at
93-98.

300. By March 2017, Secretary Ross asked Mr. Comstocitivan noncitizens were included
in the census. PX-55 (AR); Comstock Dep. at 62—64.

301. On March 10, 2017, Mr. Comstock sent Secretary Raossmail responding to Secretary
Ross’ question. Mr. Comstock told Secretary Rbasthe Census Bureau made clear that
“‘undocumented residents (aliens) in the 50 staes™included in the apportionment population
counts,” and pasted in an article entitled “Thdafg of Counting lllegal Immigrants.” PX-55
(AR); PX-298(R) at RFA 55; Comstock Dep. at 65-68.

302. On March 10, 2017, Mr. Langdon offered to set Ugpiefing for Mr. Comstock to
understand the congressional notification procesthe Decennial Census. PX-79 (AR).

303. On March 15, 2017, Secretary Ross and Wendy Termhaat a telephone discussion with

Marc Neuman and Ted Kassinger about the census193Xat 28.
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304. On or about April 5, 2017 Secretary Ross discuise@ddition of a citizenship question
on the 2020 Decennial Census with Mr. Bannon. BXAR); PX-19 at 1-2 (AR); PX-302 at 3;
PX-298(R) at RFA 56.

305. During their conversation on or about April 5, 20Mt. Bannon advised Secretary Ross
that he wanted a citizenship question includedher2020 Decennial Census. PX-58 (AR); PX-
19 at 1 (AR); PX-302 at 3.

306. The Commerce Department admits that Secretary Resg by spring of 2017 that Mr.
Bannon wanted him to speak with Kris Kobach abociuding a citizenship question on the
2020 Decennial Census. PX-298(R) at RFA 51.

307. When Secretary Ross spoke with Mr. Bannon, Mr. Barasked Secretary Ross to speak
with Mr. Kobach about his ideas about adding aeiiship question on the 2020 census. PX-58
(AR); PX-19 at 1 (AR); PX-302 at 3; PX-298(R) at®Bb6. Mr. Kobach stated that Mr. Bannon
“direct[ed]” him and Secretary Ross to have thisvaysation. PX-19 at 1 (AR).

308. Following the call with Mr. Bannon, Secretary Rosscussed with Mr. Kobach the
possibility of adding a citizenship question to Becennial Census. PX-58 (AR); PX-19 at 1
(AR); Comstock Dep. at 205-208; Teramoto Dep. a438 PX-302 at 2-3.

309. During the course of their discussion, SecretargsRand Mr. Kobach discussed the
potential effect of adding a citizenship questiorhow non-citizens are counted for purposes of
apportionment. PX-19 at 2 (AR).

310. The Commerce Department admits that Secretary Rossersation with Kris Kobach
about adding a citizenship question to the 2020ebeial Census came before any request from

DOJ to add a citizenship question to the Decer@gaisus. PX-298(R) at RFA 80.
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311. Shortly after Secretary Ross’ call with Steve Bamndr. Comstock contacted Mr.
Neuman. On April 11, 2017, Mr. Neuman emailed @lomstock a link to the Supreme Court’s
decision iInLULAC v. Perry which considered citizen voting age populatioassessing claims
under section 2 of the VRA. PX-188 (AR).

312. On April 13, 2017 Mr. Comstock emailed Mr. Neumakiag when Census would need
to notify Congress regarding census questions. P¥AR); PX-186 (AR).

313. Mr. Neuman responded to Mr. Comstock on April 1@12that the notification deadline
for topics had already passed, but there wouldnhbéhar opportunity next year, when the
guestions are due. PX-87 (AR).

314. On April 20, 2017 Secretary Ross’ personal asdifamoke Alexander emailed Mr.
Comstock and Ms. Teramoto on Secretary Ross’ babdlhg that then-Census Bureau Director
John Thompson had an upcoming meeting on April B thie Census National Advisory
Committee on Racial, Ethnic and Other Populatians, admonishing them that “[w]e must get
our issue resolved before this!” PX-81 (AR); Conat®ep. at 137—41; Cont. Teramoto Dep.
(Docket No. 509-3) at 195-97.

315. Inthe spring of 2017, Secretary Ross discusseth@a@dcitizenship question to the
Decennial Census with Jeff Sessions. PX-302 at 3.

B. Secretary Ross’ Demand for a Citizenship Questionral His Staff's Efforts to
Enlist Another Agency to Request the Addition of &Citizenship Question

316. Secretary Ross decided he wanted to add a citigegshkstion to the Census soon after
he was confirmed, very likely in March or April 2017. Comstock Dep. at 54, 82, 146; PX-83.
317. As early as May 2, 2017 Secretary Ross emailedddmstock stating that he was
“mystified why nothing have [sic] been done in respe to my months old request that we

include a citizenship question [on the 2020 Decadensus].” PX-88 (AR); PX-298(R) at

45



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 52 of 332

RFA 62; Comstock Dep. at 145-46; Teramoto Dep8aB2. By simple arithmetic, “months
old” would place the request at the beginning ofdheor earlier.

318. That same day, Mr. Comstock responded to SecrBiasg promising “[o]n the
citizenship question we will get that in place.X-B8 (AR); PX-298(R) at RFA 63; Comstock
Dep. at 151-52.

319. As of May 2017, Commerce had not identified anytiemte need for addition of a
citizenship question internal to the Commerce Depant that would permit adding the question
to the census. Mr. Comstock believed that he readether agency to request addition of the
guestion because OMB and the Paperwork Reductibmefjcired Commerce to “justify” why a
citizenship question was “need[ed],” and Mr. Comktanderstood that simply saying that “the
Secretary wanted it” would not “clear [the] legatdsholds.” Comstock Dep. at 153-54.

320. Mr. Comstock set out in the spring of 2017 to campewith a “legal rationale” to support
the Secretary’s request to add a citizenship questComstock Dep. at 265-66. Mr. Comstock
testified that it was his job to “help [the Secrg}dind the best rationale” for adding the
guestion, because “[t]hat’s what a policy persoesdb Comstock Dep. at 267. Mr. Comstock
testified that he did not “need to know what [tlexi®tary’s] rationale might be, because it may
or may not be one that is ... legally-valid.” Conttdep. at 267.

321. Mr. Comstock advised Secretary Ross on May 2, 2084f7he had been advised it would
be necessary to “work with Justice to get thenetjuest that citizenship be added back to a
census question . . ..” PX-88 (AR); PX-298 (RR&A 64; Comstock Dep. at 151-58.

322. Mr. Comstock advised Secretary Ross on May 2, 20847he had been advised it would
be necessary to “work with Justice to get thenetjuest that citizenship be added back to a

census question . . ..” PX-88 (AR); PX-298 (RR&A 64; Comstock Dep. at 151-58.
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323. Mr. Comstock advised Secretary Ross on May 2, 204f7he had been advised it would
be necessary to “work with Justice to get thenetjuest that citizenship be added back to a
census question . . ..” PX-88 (AR); PX-298 (RR&A 64; Comstock Dep. at 151-58.

324. Prior to May 2017 DOJ had not requested that aesiBhip question be added to the 2020
Decennial Census. PX-298 (R) at RFA 66; Gore Ref68-69 (objection).

325. Two days after advising Secretary Ross that “wégeid [the citizenship question] in
place,” on May 4, 2017, Mr. Comstock sent an enealtric Branstad asking him to identify the
“best counterpart at DOJ” to speak with “[rlegagl[the] Census.” PX-84 (AR); PX-524 (AR);
PX-537 (AR).

326. Eric Branstad was the Senior White House AdvisdhatDepartment of Commerce. PX-
84 (AR).

327. Mr. Branstad responded with the name “Mary Blandhekey,” who previously served
as legislative counsel to then-Senator Jeff Sessamd was the White House liaison at the DOJ.
PX-84 (AR); PX-524 (AR); PX-537 (AR).

328. On May 4, 2017, after corresponding with Mr. BrastMr. Comstock sent an email to
Ms. Hankey, and asked to set up a meeting. PX(ARY; PX-537 (AR); PX-51 (AR); PX-298
(R) at RFA 68.

329. When Mr. Comstock contacted DOJ on May 4, 201Herpurpose of adding a
citizenship question to the 2020 Decennial CengusComstock was not seeking to promote
more effective enforcement of the VRA. PX-524 (ARX-537 (AR); PX-51 (AR); Comstock
Dep. at 167-172.

330. Mr. Comstock and Ms. Hankey spoke in person in @37 and later directed Comstock

to speak James McHenry in DOJ. PX-524 (AR); PX-68R).
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331. James McHenry was Director of DOJ's Executive @ffior Immigration Review

(EOIR). PX-485.

332. Mr. McHenry had no responsibility for enforcemenhtite VRA. PX-485; PX-298 (R) at
RFA 71; Comstock Dep. at 270-71; Gore Dep. at 65.

333. After May 2, 2017, Mr. Comstock spoke on multipteeasions with Mr. McHenry at DOJ
for the purpose of adding a citizenship questioth&2020 Decennial Census. PX-524 (AR); PX-
537 (AR); PX-51 (AR); PX-298 (R) at RFA 70; Comstdaep. at 174179, 270-73.

334. Mr. McHenry advised Mr. Comstock that “after coresidg the matter . . . Justice staff did
not want to raise the question given the diffi@dtdustice was encountering in the press at the
time (the whole Comey) matter” and Mr. McHenry &lited [Comstock] to Gene Hamilton at the
Department of Homeland Security.” PX-48 (AR); PX452R); PX-537 (AR).

335. Having failed to obtain DOJ’s cooperation, Mr. Cootk then contacted Eugene (Gene)
Hamilton at Department of Homeland Security for plaepose of adding a citizenship question
to the 2020 Decennial Census. PX-524 (AR); PX{&®). They spoke several times. PX-51
(AR); PX-298 (R) at RFA 73; Comstock Dep. at 179-8b6/-83.

336. The Department of Homeland Security has no respitgifor enforcement of the VRA.
PX-298 (R) at RFA 74; Comstock Dep. at 277.

337. Eugene (Gene) Hamilton had no responsibility fdoerement of the VRA. PX-298 (R)
at RFA 77; Comstock Dep. at 277.

338. When Mr. Comstock contacted Mr. Hamilton at the &&ment of Homeland Security for
the purpose of adding a citizenship question t@®0%0 Decennial Census, Mr. Comstock was
not seeking to promote more effective enforceméth®VRA. PX-298 (R) at RFA 75;

Comstock Dep. at 179-85, 277-83.
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339. Eventually, Mr. Hamilton told Mr. Comstock that tbepartment of Homeland Security
would not request a citizenship question. PX-52BR)A°X-537 (AR).
340. Mr. Hamilton told Mr. Comstock that “it was bestrited by the Department of Justice.”
PX-48 (AR); PX-524 (AR); PX-537 (AR).

C. Secretary Ross’ Staff Investigates Whether the Comerce Department Can

Add a Citizenship Question On Its Own While Mr. Kobach and Capitol Hill
Allies Press for a Citizenship Question

341. On May 24, 2017, Secretary Ross met with Mr. CousistMr. Langdon, and others “all
afternoon.” PX-150 (AR).

342. On or before May 24, 2017, Mr. Langdon, on beh&€Mo. Comstock, requested
information from Census Bureau staff including BurReist regarding whether and/or how the
census counts non-citizens and illegal immigramtgtirposes of apportionment. PX-150 (AR);
Cont. Langdon Dep. (Docket No. 510-3) at 174-1&3l1.1

343. During that meeting, Secretary Ross asked questibost the content of the Decennial
Census and “seemed . . . puzzled why citizenshptisncluded in the 2020” census. PX-85
(AR); PX-150 (AR); Cont. Langdon Dep. at 160-163.

344. Following that meeting, Mr. Langdon requested fartimformation from Census Bureau
staff including Mr. Reist regarding “the criteriaed to pick topics for 2020 versus ACS. Say,
citizenship.” PX-150 (AR).

345. Also on May 24, 2017, Mr. Langdon sent an emaltto Comstock entitled “Counting of
illegal immigrants,” which states “the countingilkégal immigrants (or of the larger group of
non-citizens) has a solid and fairly long legatduig . . . [there is] a Bush 41 era DOJ opinion
that proposed legislation to exclude illegal aliénasn the decennial census was illegal.” PX-565

(AR).
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346. Mr. Comstock responded to Mr. Langdon on May 24, 72@&sking for further information
on the selection of questions for the census vateACS, and passing along the Supreme
Court decision that Mr. Neuman had previously pdedi for the proposition that the government
might have a use for citizenship data. PX-565 (AR)

347. Later on May 24, 2017, at nearly 11:00 PM, Mr. Ldoig made an apparently urgent
request to Acting Associate Director of the 202@®&mwmial Census Lisa Blumerman to respond
to his inquiry related to a citizenship questioskiag for a response, “ldeally this evening.” PX-
150 (AR); Cont. Langdon Dep. at 172-174.

348. Mr. Langdon made this request specifically in tbatext of pursing the addition of a
citizenship question. Cont. Langdon Dep. at 169-16

349. Mr. Langdon reported back to Mr. Comstock that laenthat request. PX-543 (AR).
350. Following his failed discussions with Mr. Hamiltody. Comstock asked James Uthmeier
to investigate “how Commerce could add the quegtiathe Census itself.” PX-48 (AR); PX-
524 (AR); PX-537 (AR).

351. On July 14, 2017, Mr. Kobach emailed Secretary RBX¥s19; PX-298 (R) at RFA 81,
Comstock Dep. at 205—-06; Teramoto Dep. at 40-46.

352. In his July 14, 2017 email, Mr. Kobach wrote to i&¢ary Ross to remind Secretary Ross
of their prior telephone discussion “a few montgs.a PX-19 (AR); PX-298 (R) at RFA 82;
Comstock Dep. at 205-06.

353. Mr. Kobach wrote that during their earlier discossihe and Secretary Ross “talked about
the fact that the US census does not currentlyesgpondents about their citizenship,” and

further advised Secretary Ross that the absensechfa question “leads to the problem that
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aliens who do not actually ‘reside’ in the Unitet®s are still counted for congressional
apportionment purposes.” PX-19 (AR); PX-298 (RR&A 82; Teramoto Dep. at 40—46.

354. Mr. Kobach further wrote that “it was essentialttbae simple question be added to the
upcoming 2020 census” and that a variant of thetiuethat appears on the American
Community Survey “needs to be added to the censBX~19 (AR); Teramoto Dep. at 40—46.
355. On July 21, 2017, Mr. Kobach called Ms. Teramatte also emailed her, forwarding his
July 14 email to Secretary Ross stating that hespatten to Secretary Ross about the addition
of citizenship question to the 2020 Decennial Csrfatithe direction of Steve Bannon . . . .”
PX-19 (AR); PX-298 (R) at RFA 83; Comstock Depl130-21, 205—-06; Teramoto Dep. at 40—
46.

356. During her testimony, Ms. Teramoto denied knowledfjeer conversation with Mr.
Kobach and denied knowing who he was. Teramoto Bef0—41.

357. Following their conversation on July 21, 2017, NMieramoto arranged for a call between
Mr. Kobach and Secretary Ross. PX-19 (AR).

358. On or around July 25, 2017, Secretary Ross hadlaefutelephone conversation with Mr.
Kobach concerning the addition of a citizenshipsgioa to the 2020 Decennial Census, in which
Ms. Teramoto and Deputy Chief of Staff Israel Hewdez participated. PX-19 (AR); PX-298 (R)
at RFA 84; PX-193 at 8, 40; Comstock Dep. at 208—-09

359. Ms. Teramoto testified she had no recollectiorhed call and again denied knowing who
Mr. Kobach was. Teramoto Dep. at 40-41.

360. Undersecretary Kelley testified that it is “verypstible” that she knew as early as

July 2017 that Secretary Ross was considering gdaitizenship question to the 2020

decennial Census. Kelley Dep. at 45:5-12.

51



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 58 of 332

361. On July 25, 2017, the Commerce Department Direzftémtergovernmental Affairs,
Aaron Willard, requested Census Bureau personoeige a briefing to Undersecretary Kelley
on “how the process works when questions are diecuand approved to be used on the
[American Community Survey] and also those on Cemwglestionnaire. Likewise, we would
like to know how issues surrounding things likee[firoposal to add a question about Sexual
Orientation and Gender Identity] are discussedramwed throughout this process as well.”
PX-28 (AR); PX-29 (AR); Kelley Dep. at 47-54.

362. On July 25, Census Bureau personnel gave Undetagckelley and Mr. Willard a
briefing on, among other things, the process hogstjons are “approved to be used on the . ..
Census questionnaire.” PX-28 (AR); PX-29 (AR); légiDep. at 47-54.

363. During her testimony, Undersecretary Kelley deritas briefing had anything to do with
the potential addition of a citizenship questiohi® Decennial Census. Kelley Dep. at 49, 51,
54.

364. Approximately a week after the call with Mr. Kobadm August 2, Congressman Mark
Meadows requested a meeting with Secretary RoXs56F. Congressman Meadows is a
member of the U.S. House of Representatives fromiiNDarolina and is the Chairman of the
House Freedom Caucus.

365. On August 8, 2017, Secretary Ross discussed addaitizenship question to the
Decennial Census with Congressman Mark Meadowsl®Xat 9. According to Secretary
Ross’ calendar, Mr. Comstock, Mr. Hernandez, and T¥samoto attended this call. PX-193 at

41-42.
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366. On August 8, Secretary Ross was advised by an @émailMr. Hernandez that
Congressman Steve King introduced a bill to the d¢onf Representatives seeking the addition
of a citizenship question to the Decennial CenBXs18 (AR).

367. On August 8, 2017, after the call with CongressiMaadows, Secretary Ross emailed
Mr. Comstock asking “where is DOJ in their analysiswhether to request the addition of a
citizenship question to the 2020 Decennial Cen$s:97 (AR); PX-298 (R) at RFA 91;
Comstock Dep. at 213.

368. Secretary Ross’ email of August 8, 2017 furtherigety Mr. Comstock that “[i]f they [the
Department of Justice] still have not come to actgion please let me know your contact
person and | will call the AG.” PX-97 (AR); PX-29R) at RFA 92; Comstock Dep. at 214.
369. Mr. Comstock responded to Secretary Ross on ABJUAD17 stating that he would get
back to him with the requested information. PX-8R); PX-298 (R) at RFA 93; Comstock
Dep. at 213-215.

370. As of August 8, 2017, DOJ had not agreed to reghesaddition of a citizenship question
to the 2020 Decennial Census. PX-298 (R) at RFA 94

371. On August 9, Mr. Comstock sent a further respoas®eicretary Ross stating “we are
preparing a memo and full briefing for you on azeibship question. The memo will be ready
by Friday . . . Since this issue will go to the &ipe Court we need to be diligent in preparing
the administrative record.” PX-95 (AR); PX-523 (AR)omstock Dep. at 216.

372. Secretary Ross responded to Mr. Comstock the ragxt“tlwould like to be briefed on
Friday by phone . . . we should be very carefulleverything, whether or not it is likely to end

up in the SC.” PX-95 (AR); PX-523 (AR); Comstockpet 217.
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373. On August 11, Mr. Comstock and Mr. Uthmeier exclehgdits on briefing materials on
a citizenship question for Secretary Ross. Duttmgexchange, Mr. Uthmeier wrote that he had
‘recommendations on execution,” stating that heigjind “our hook” was “ultimately, we do not
make decisions on how the [citizenship] data wellused for apportionment, that is for Congress
(or possibly the President) to decide.” PX-607 YAR
374. On August 11, Mr. Comstock emailed Secretary Rods\ds. Teramoto a memorandum
prepared by James Uthmeier concerning the addfiarcitizenship question to the Decennial
Census. PX-3 at AR 2461 (AR); PX-146 (AR). The@mwfants have withheld this
memorandum on grounds of privilege.
375. On August 16, Ms. Teramoto requested that she and€Ciymstock meet with
Undersecretary Kelley and the new-Commerce Gerahsel Peter Davidson on August 21
“to sort this out.” PX-50 (AR); PX-94 (AR).
376. Mr. Comstock agreed to this meeting. PX-50 (AR).
377. During their respective depositions, Mr. Comstddk, Teramoto, and Undersecretary
Kelley all denied having any recollection of thegst 21 meeting. Comstock Dep. at 221;
Teramoto Dep. at 54-58; Kelley Dep. at 91-92.
378. Mr. Gore testified that, at the end of August ogibaing of September, Secretary Ross
initiated a discussion about the addition of aettship question with Attorney General
Sessions. Gore Dep. at 83—-84; PX-302 at 2-3.

D. Secretary Ross and His Staff Discuss Mr. Kobach’sdRjuest and Decide to

Redouble Their Efforts to Solicit the Department ofJustice to Request
Addition of a Citizenship Question (September 2017)

379. On September 1, Secretary Ross complained to Mns@ick and Ms. Teramoto about a

number of issues, including that he had “receivedipdate [on] the issue of the census
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guestion” and Mr. Comstock responded, “Understd@endy and | are working on it.” PX-45
(AR); PX-96 (AR).

380. On September 6, Secretary Ross and his senior(istelfiding Messrs. Comstock,
Hernandez, Davidson, Uthmeier, and Ms. Teramotaesecretary Kelley, and Ms. Park-Su)
had a meeting to discuss the addition of a citiagnguestion. PX-31 (AR); PX-35 (AR); PX-36
(AR); PX-46 (AR); PX-47 (AR); PX-193 at 11.

381. Mr. Comstock, Ms. Teramoto, and Undersecretaryd¢etlave all denied having any
recollection of the meeting. Comstock Dep. at Zdramoto Dep. at 58—61 (objection); Kelley
Dep. at 105-07.

382. Mr. Uthmeier prepared a briefing book for the Segder 6 meeting. PX-35 (AR); PX-36
(AR); PX-281 at | 3.

383. Defendants’ counsel represented that none of ttieipants in the meeting retained the
briefing book.

384. On September 7, Mr. Comstock wrote to Messrs. Uitanand Davidson that Secretary
Ross “would like an update on progress since tbeudsion yesterday regarding the citizenship
question.” PX-37 (AR).

385. After receiving Mr. Uthmeier’s response (which Dedants have withheld on the basis of
privilege), Mr. Comstock reiterated “the Secretiargsking for progress on this.” PX-44 (AR);
PX-49 (AR).

386. Mr. Uthmeier responded that Mr. Davidson had beewuch with “Kassinger this
evening.” PX-44 (AR).

387. In a subsequent exchange, Mr. Davidson wrote toddmstock, Mr. Uthmeier and Ms.

Teramoto that Secretary Ross had discussed Mr.dkoibahe meeting about a citizenship
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guestion the day before, but Mr. Davidson was “eoned about” contacting Mr. Kobach
directly, and recommended contacting a trustedsadysuch as Mr. Neuman, “before we do
anything externally.” PX-614 (AR).

388. The following day (September 8, 2017), Mr. Uthmeientacted Mr. Neumann to discuss
“some Census legal questions for the Secretary-3BXAR).

389. Also on September 8, 2017, Mr. Comstock sent Sagré&oss a memo reporting on his
efforts to identify someone who would request ttiditaon of a citizenship question to the 2020
Decennial Census, and advising that, as of that &iaethad not been successful. PX-48 (AR);
PX-133 (AR); PX-298 (R) at RFA 96.

390. The memo summarized Mr. Comstock’s prior discussioith Ms. Hankey, Mr.
McHenry, and Mr. Hamilton of the Departments oftihésand Homeland Security. PX-133
(AR); PX-524 (AR); PX-537 (AR).

391. Mr. Comstock later forwarded that memorandum to Mgamoto, PX-58 (AR); PX-133
(AR); PX-524 (AR); PX-537 (AR), presumably to prepder for an upcoming call she was to
have with DOJ regarding a citizenship questi®eePFOF III.E.

392. Ms. Teramoto denied all recollection of reading themorandum or discussing it with
Mr. Comstock. Teramoto Dep. at 69-70.

393. Early afternoon on September 13, Mr. Uthmeier fedd up with Mr. Neuman and they
talked later that day regarding a citizenship qoasfPX-145 (AR); PX-592 (AR).

394. Mr. Comstock testified that the Secretary neeé& him why he wanted to add a
citizenship question to the census. Comstock Bepl2, 251-54. Mr. Comstock also testified
that he never asked the Secretary why he wantadda citizenship question. Comstock Dep.

at 171-72. According to Mr. Comstock, the reasohg the Secretary wanted a citizenship
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guestion were irrelevant. Comstock Dep. at 253260-62. Ms. Teramoto similarly testified
that she had no knowledge of why the Secretaryadhitt add a citizenship question. Teramoto
Dep. at 32. Undersecretary Kelley similarly testfthat she had no knowledge of why the
Secretary wanted to add a citizenship questionleK®ep. at 39.

395. There is no writing of any kind either in the Adnsitmative Record or produced in
discovery authored by the Secretary or anyoneea€Cthmmerce Department (or anyone else)
that describes the reasons why the Secretary wémtadd a citizenship question as early as the
first quarter of 2017. PX-1to PX-14 (AR).

396. The record does indicate that, at the same tim&#oeetary was discussing adding a
citizenship question to the census in the sprirgsaimmer of 2017, he was asking Mr.
Comstock questions about whether congressionalrappment based on the census included
non-citizens, he was informed that including naiiezens in congressional apportionment was
legally required, but that Mr. Kobach was advislmign that it was nonetheless a “problem.” PX-
19 (AR), PX-55 (AR), PX-58 (AR), PX-85 (AR), PX-§8R), PX-150 (AR), PX-565 (AR), PX-
607 (AR), PX-614 (AR).

397. Mr. Comstock did not believe that the Secretaryistated reasons to add a citizenship
guestion would “clear [the] legal thresholds” sgtMB and federal law, Comstock Dep. at
153-54, and believed that they might or might retlbgally-valid,” Comstock Dep. at 267.

398. If the Secretary’'s reasons for wanting a citizepghiestion were legitimate, it would be
ordinary to find in writing some documentation dfiythe Secretary wanted the question or why
the Secretary thought this was a good idea. ThaiAidtrative Record is absent of such
documentation. PX-1to PX-14 (AR). It would als®ordinary for the Secretary’s aides to

know why he wanted the question added and for tioclpe able to articulate why this was in the
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national interest. But none of Secretary Rossiageaaides could explain why Secretary Ross
wanted the question added.

399. The record reflects an extraordinary level of caheent and denial. The evidence is
overwhelming that the Secretary wanted to addizeciship question and that this was an
important priority for him. To the extent that @aflants argue that the June 21 Supplemental
Memorandum says that before the DOJ request, ttieetaey was merely considering a
citizenship question, the weight of the evidencenalestrates that this position was not credible.
Rather, the weight of the evidence demonstratéghbaSecretary made the decision to add a
citizenship question before knowing whether DOJ éayl need or even desire for addition of the
question. See, e.gPX-44 (AR), PX-49 (AR), PX-72 (AR), PX-88 (AR), PY5(AR), PX-

97(AR), PX-523(AR).

400. Similarly, the aides’ testimony that they did nobkv why the Secretary wanted to add a
citizenship question is not credible and is evideofta cover-up as to the Secretary’s true
motivations. In the alternative, that the Secsetaight not have confided in his aides is still
evidence of a cover-up. Indeed, the evidenceMnaComstock did not ask for the Secretary’s
reasons, believed that the Secretary's reasoredfiing the question might not have been legally
valid, and believed that it was his job to fincegdlly supportable rationale for addition of the
guestion demonstrates that the Secretary was diteyp cover up his true rationale for adding
the question.

E. Origins of December 12 Letter from Department of Jstice to Census Bureau
(September 2017—December 2017)

401. In September 2017, Secretary Ross and his staftiliad whether the Department of
Justice (DOJ) would support, and if so would reguaslusion of a citizenship question.” PX-2

(AR); PX-59 (AR): PX-60 (AR): PX-63 (AR); PX-66 (ARPX-67 (AR).
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402. Around Labor Day 2017, but before September 8, 20dfin Gore became involved in
the deliberations over whether or not to requestrhlusion of a citizenship question for the
Decennial Census. Gore Dep. at 73-75.

403. John Gore was the Acting Assistant Attorney Gen@&AlAG) for Civil Rights in the

U.S. DOJ. Gore Dep. at 18.

404. Mr. Gore was and is a political appointee, not eafaivil Rights Division staff. Gore
Dep. at 14, 18-109.

405. In his role as AAAG, Mr. Gore was the head of DQQisgil Rights Division. Gore Dep. at
18-19.

406. One of the sections within the DOJ Civil Rights Bign is the Voting Section. Among
the duties of the Voting Section is to enforce Bec? of the VRA of 1965. Gore Dep. at 18-19.
407. Prior to becoming AAAG, Mr. Gore was previouslyatorney in private practice. Gore
Dep. at 14.

408. As an attorney in private practice, Mr. Gore litgghnumerous cases under the VRA.
Gore Dep. at 14-15.

409. In all of the cases he litigated under Section thefVRA prior to coming to DOJ, Mr.
Gore represented defendants rather than plainBiise Dep. at 16.

410. The issue of the adequacy of CVAP data never cgme any of the VRA cases litigated
by Mr. Gore. Gore Dep. at 16-17.

411. In his experience representing jurisdictions deileg®/RA lawsuits, Mr. Gore never took
the position that plaintiffs’ block-level CVAP dateas insufficient because it was based on

sample survey data rather than a “hard count” fleedecennial Census. Gore Dep. at 16-17.
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412. Mr. Gore has no experience drawing districts ferphrposes of complying with the
Ginglespreconditions for VRA liability or using block-levdata about the characteristics of
populations. Gore Dep. at 17-18.

413. Mr. Gore became involved in these deliberationsugh conversation with Ms. Hankey
and Attorney General Sessions. Gore Dep. at 73-75.

414. On or around Labor Day 2017, Mr. Gore had a comt@ns with Attorney General
Sessions regarding a citizenship question. Gope &8te83.

415. Mr. Gore learned from that conversation with AteyriGeneral Sessions that Secretary
Ross had initiated an earlier discussion betweenegay Ross and Attorney General Sessions
regarding a citizenship question. Gore Dep. aB83—

416. Mr. Gore was also aware that someone from the Depat of Commerce had spoken to
Ms. Hankey and Mr. McHenry before September 8, 20&@re Dep. at 61-62, 63—-64. The
Commerce Department initiated all of the prior DOOJ conversations (with Sessions, Hankey
and McHenry); these conversations were not intidtg DOJ, either for the purpose of obtaining
better data for VRA enforcement or for any othemppse. Id. at 67-68.

417. Beginning roughly in mid-September, the Commercpddenent initiated direct
conversation with Mr. Gore. Gore Dep. at 91-92,9%4—

418. Between September and October 2017, Gore spokdhwéh individuals from the
Commerce Department about a citizenship questieter®avidson, James Uthmeier, and
Wendy Teramoto. Gore Dep. at 92-94, 118. Mr. Guamrticipated in various conversations with
Mr. Davidson, Mr. Uthmeier, and Ms. Teramoto thrbtige autumn of 2017. Gore Dep. at 92—
94. None of these conversations were initiate@Gbye or anyone in DOJ’s Civil Rights

Division. Gore Dep. at 94-95.
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419. Mr. Gore recalls first being contacted by Mr. Daod in mid-September. Gore Dep. at
92-93, 97-98.

420. Mr. Davidson called Mr. Gore to discuss the additd a citizenship question to the
census. Gore Dep. at 97-98.

421. During their conversation, Mr. Davidson asked Mor&to reach out to Ms. Teramoto.
Gore Dep. at 97, 98.

422. On September 13, Mr. Gore sent Ms. Teramoto anlétadalk about a DOJ-DOC”
issue. PX-59 (AR); PX-60 (AR); Gore Dep. at 95-96.

423. The “DOJ-DOC” issue referred to the addition ofitizenship question to the 2020
Census. PX-59 (AR); PX-60 (AR); Gore Dep. at 96-97

424. Through Ms. Teramoto’s Assistant Macie Leach, Moré&and Ms. Teramoto arranged to
speak on the phone on Friday, September 15, 20-BO9RAR); PX-60 (AR).

425. Ms. Teramoto testified she had no recollectiorhef tonversation. Teramoto Dep. at 74—
7.

426. Following their conversation on September 15, 2047,Gore put Ms. Teramoto in touch
with Attorney General Sessions’ aide Danielle Co#ron September 16, 2017. PX-63 (AR);
PX-66 (AR); PX-67 (AR); Gore Dep. at 102-103.

427. Mr. Gore wrote, “Wendy, By this email, | introdugeu to Danielle Cutrona from DOJ.
Danielle is the person to connect with about teaaswe discussed earlier this afternoon.” PX-
63 (AR).

428. Ms. Teramoto requested Ms. Cutrona to “let me kmdwen the AG is available to speak

with Secretary Ross.” PX-63 (AR); PX-66 (AR); PX-GAR).
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429. Ms. Teramoto testified she had no recollectiorhef €xchange. Teramoto Dep. at 75, 78—
79.

430. Ms. Cutrona responded by providing Attorney Gen8essions’ cell phone number and
stating “From what John [Gore] told me, it sounlle ive can do whatever you all need us to
do and the delay was due to a miscommunication Alhés eager to assist.” PX-66 (AR); PX-
67 (AR); Gore Dep. at 105-106.

431. Ms. Teramoto testified she had no recollectiorhef €xchange. Teramoto Dep. at 77.
432. Ms. Cutrona has no experience as counsel in VRAsgdisigating Section 2 redistricting
cases involving the use of CVAP data, or othenassessing the reliability of CVAP data used
in VRA litigation. Gore Dep. at 104.

433. On September 18, 2017 Secretary Ross again spdketmey General Sessions
specifically regarding the addition of a citizenshuestion. PX-61 (AR); Gore Dep. at 112.
434. On or about September 18, 2017, Ms. Teramoto adiWtse Cutrona that Secretary Ross
and Attorney General Sessions “connected.” PX-&R)(A

435. On the same day, Ms. Teramoto emailed Mr. Gordingti“AG and Sec spoke. Please let
me know when you have a minute.” PX-61 (AR); GoepDat 111.

436. Secretary Ross contemporaneously emailed Mr. Damitlsat Ms. Teramoto participated
on that call. PX-57 (AR).

437. Ms. Teramoto testified she had no recollectiorhe tall. Teramoto Dep. at 83-85.

438. During their September 18, 2017 conversation, $@gr&oss inquired whether Attorney
General Sessions would support, and if so, requnesiision of a citizenship question on the 2020

Decennial Census. PX-62 (AR); PX-61 (AR); Gore Dapl12; PX-298 (R) at RFA 98.

62



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 69 of 332

439. On September 19, 2017, Secretary Ross sent anwittathe subject “Census” advising
Peter Davidson that “Wendy and | spoke with the y&Sterday. Please follow up so we can
resolve this issue today.” PX-57 (AR).

440. Ms. Teramoto testified that she has no recolleabibtinis event. Teramoto Dep. at 84.
441. On September 22, 2017, Mr. Uthmeier reached oltrtdGore. Gore Dep. at 117-18
(objection).

442. Mr. Gore returned Mr. Uthmeier’s call, on or ab&aptember 22, 2017, and they
discussed the addition of a citizenship questiaiméa2020 Census. Gore Dep. at 118, 119.
443. Mr. Uthmeier has no experience as counsel in VResalitigating Section 2 redistricting
cases involving the use of CVAP data, or othenassessing the reliability of CVAP data used
in VRA litigation. Gore Dep. at 117-118.

444. After their call, Mr. Gore was also provided Mr.Hdteier's August 11 memorandum
discussing addition of a citizenship question. Gdep. at 118.

445, With the August 11 memorandum, Mr. Gore also resgi@ handwritten note from Mr.
Uthmeier. Gore Dep. at 118-119. This handwrittete irom Uthmeier to Gore contained
information that DOJ considered in drafting theafitetter requesting a citizenship questidd.

at 123-24. Defendants have withheld this noteherbasis of privilege.

446. Mr. Gore responded to that note in a discussioh Wit. Uthmeier and Mr. Davidson,
purportedly to provide legal advice in anticipatiiitigation. Gore Dep. at 120-124.

447. DOJ relied, in part, on Mr. Uthmeier’s input in cbang its decision to send the December
12, 2017 letter to the Census Bureau. Gore DelRat124

448. On Sunday October 8, Secretary Ross sent an eadil.tDavidson with the subject line

“Letter from DOJ” and asking “what is its statuBX-52 (AR).
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449. Mr. Davidson responded “I'm on the phone with Mal&guman right now . . . he is giving
me a readout of his meeting last week.” PX-52 (AR).

450. The following day, on October 9 (Columbus Day), r8tary Ross issued a press release
applauding Trump Administration programs to “swifteturn illegal entrants” and to “stop
sanctuary cities, asylum abuse and chain immigrati®Xx-479.

451. Also on October 9, Mr. Willard sent Undersecretiégfley an email about a citizenship
guestion stating “1) must come from DOJ, 2) coases you can hang your hat on, 3) every
census since 1880, except 2000.” PX-148 (R) (AR).

452. In October of 2017, AAAG Gore, John Zadrozny of YMbite House Domestic Policy
Council, along with Rachael Tucker, Mr. Hamiltondaothers from DOJ participating in a
conference call to discuss the addition of a aitstep question to the Census without the
participation of any Commerce Department or Ceugau personnel. Gore Dep. at 409-12.
453. During the autumn of 2017, Mr. Gore also discussedizenship question with Mr.
Neuman with the understanding that he was advisiagpepartment of Commerce and Census
Bureau on the issue. Gore Dep. at 438.

454. On or about November 1, 2017, Mr. Gore wrote thigirdraft of the letter from DOJ to
Census Bureau requesting the inclusion of a cagnquestion on the 2020 Decennial Census.
Gore Dep. at 126-127 (objection).

455. On Wednesday, November 1, 2017, Mr. Gore emailetsEterren, Chief of DOJ’s
Voting Section, and copied Ben Aguifiaga. Gore ¢{.26 (objection); PX-211.

456. The subject of the email was: “Confidential & Clddeld: Draft Letter.” Gore Dep. at

126 (objection). Gore testified that he intendeat therren could not share the draft letter

without Gore’s approval. Gore Dep. at 130.
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457. Mr. Gore attached a draft letter that he had writejuesting a citizenship question be
added to the 2020 Census questionnaire. Mr. Gkedafor input from Mr. Herren on the draft.
Gore Dep. at 126-27 (objection).

458. Also on November 1, 2017, Gore’s aide Mr. Aguififyavarded a draft of the December
12 Letter to Bethany Pickett. Gore Dep. at 133.

459. Ben Aguifiaga and Bethany Pickett were politicalapiges in the front office of the

Civil Rights Division who began working there in22Q having graduated from law school
around 2015. Gore Dep. at 133-34.

460. Before then, neither had any experience as coim$#RA cases, litigating Section 2
redistricting cases involving the use of CVAP datagtherwise assessing the reliability of
CVAP data used in VRA litigation. Gore Dep. at 138—

461. Mr. Gore received substantive input from Mr. Herrgln. Aguifiaga and Ms. Pickett.
Gore Dep. at 136-137.

462. Mr. Gore did not solicit or receive substantiveunhpt this stage from anyone besides Mr.
Arthur Gary, Ms. Pickett, Mr. Aguifiaga, and Mr. l#Er. Gore Dep. at 136-137.

463. Mr. Gore does not recall either sharing subseqdeaits of the Gary letter with Herren or
Herren giving him comments on any subsequent drédtsat 444-45.

464. Mr. Gore has no recollection of receiving any inpuedits from career DOJ Civil Rights
Division staff on the letter requesting a citizeipstpuestion other than the first round of edits
from Herren. Id. at 152-53.

465. The only other people in DOJ’s Civil Rights Divisirom whom Gore can recall
soliciting or receiving input on the draft lett@questing a citizenship question were Ms. Pickett

and Mr. Aguiiaga.ld. at 136-37.
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466. Sometime in mid-November (“a few weeks” before Nober 27) Mr. Gore discussed
adding a citizenship question with Rachael Tucltesn counsel in the front office in the Office
of the Attorney General, and Robert Troester, thesociate Deputy Attorney General. Gore
Dep. at 141.

467. Neither Ms. Tucker nor Mr. Troester had experieaseounsel in VRA cases, litigating
Section 2 redistricting cases involving the us€9RAP data, or otherwise assessing the
reliability of CVAP data used in VRA litigation. @ Dep. at 140.

468. On or about November 26, 2017 (Thanksgiving weeke®elcretary Ross conversed with
President Trump. PX-298(R) at RFA 103.

469. On the evening November 27, 2017 Secretary Rogdemavidson, General Counsel
of the Department of Commerce, an email with thgext “Census Question” stating that
“Census is about to begin translating the questiotessmultiple languages and has let the
printing contract. We are out of time. Please geticall for me tomorrow with whoever is the
responsible person at Justice. We must get thidves.” PX-143 (AR); PX-298 (R) at RFA
105.

470. On or around November 27, 2017, Mr. Davidson and®bre communicated. PX-53
(AR).

F. Final Revisions to and Delivery of the December 12etter (November 2017 -
December 2017)

471. In late November 2017, Gore solicited and recer@its on the draft letter requesting a
citizenship question from Rachael Tucker, Counséhe front office of the Attorney General,
and Robert Troester, then-Associate Deputy Attof@egeral. PX-205; Gore Dep. at 138-42

(objection).
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472. On November 27, 2017, Mr. Gore sent an email tdhRelcTucker, then Counsel in the
front Office of the Attorney General, and Roberbdster, then Associate Deputy Attorney
General, and attached a “near-final” draft of trec@mber 12 Letter. Gore Dep. at 138—139.
473. Both Ms. Tucker and Mr. Troester provided editsit® letter. Gore Dep. at 142.

474. Mr. Gore did not receive substantive edits fromoargybesides Ms. Tucker and Mr.
Troester in the last few days before the DecemBdretter was sent. Gore Dep. at 146.

475. In early December 2017 Undersecretary Kelley wésially notified about the DOJ

letter. PX-73 (AR); Kelley Dep. at 145:12-148:7.

476. On December 8, 2017, Mr. Gore emailed Mr. Garyadtdf the letter “with leadership’s
final changes,” and stated “With these changesameauthorized to send. Sending on Monday is
fine.” Gore Dep. at 145, 146-147 (objection).

477. Mr. Gore did not solicit or receive further editerh within DOJ to the final versions of
the December 12 Letter. Gore Dep. at 146.

478. Attorney General Sessions decided that DOJ woujdest that the Census Bureau ask a
citizenship question on the Census. Gore Depdat 4

479. Mr. Gore testified that that final authorizationgend the letter came from either Ms.
Tucker or Mr. Troester on behalf of Attorney Gen&assions, probably on Tuesday, December
12, 2017. Gore Dep. at 158-160.

480. On Tuesday, December 12, 2017, Arthur Gary senfiriaéletter, signed by him and
addressed to Ron Jarmin, Acting Director of thesbsrBureau. PX-32 (AR); PX-101 (AR); PX-
1 at AR 663 (AR); Gore Dep. at 155.

481. The Gary letter formally requests the addition eft@enship question to the Census. PX-

32 (AR); PX-101 (AR); PX-1 at AR 663 (AR); Gore Degi 20-21.
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482. The December 12 Gary letter sent to the CensusaBuexjuesting a citizenship question
does not state that a citizenship question is sacgdor the purposes of VRA enforcement to
collect CVAP data through the census questionndé-32 (AR).

483. Gore testified he does not personally believe ithatnecessary for DOJ's VRA
enforcement efforts to collect CVAP data through ¢knsus questionnaire. Gore Dep. at 300.
484. Gore testified further he does not know whetherdduia the Census Bureau will obtain
through the addition of a citizenship question Wédlve larger or smaller margins of error, or be
more precise, than the existing data available@d.B5ore Dep. at 215-16, 226-27, 232-33.
485. The only career staffer in the Civil Rights Divisithat provided input at any stage of
drafting was Mr. Herren in early November. Gore Dafpl51-153.

486. After Mr. Herren provided initial edits, Mr. Goremtinued to re-draft with input from
DOJ political leadership and DOC legal counsel.gdoep. at 151-153.

487. Before the letter was sent to the Census Bureau@dre was aware that DOJ “staff did
not want to raise the citizenship question” in fdéof 2017. Gore Dep. at 68—609.

488. Before the December 12 Letter was sent to the GeBsreau, Mr. Gore was aware that
that the “Department of Justice did not reach ouhé Department of Commerce to initiate
those conversations for the purposes of obtaingttebdata to enforce the Voting Rights Act.”
Gore Dep. at 67—68.

489. Prior to the final December 12 letter requesting dlddition of a citizenship question on
the Decennial Census, DOJ had never communicatié t6ensus Bureau that ACS CVAP data

was not ideal for DOJ’s VRA enforcement purposisy. 13 Trial Tr. at 996.
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490. Before the letter was sent to the Census Bureau@Gdire was aware that the Commerce
Department initiated those conversations and ttyetaequest for DOJ to ask the Census
Bureau to add a citizenship question to the Deedi@ensus. Gore Dep. at 67, 150.

491. Mr. Gore is not aware of any communications betw2®&d and the Census Bureau about
whether or not adding a citizenship question tocémesus would in fact produce data that has
smaller margins of error than the citizenship dataently used by DOJ, due to required
disclosure avoidance techniques. Gore Dep. at2ZB;234.

492. The December 12 Letter requests the addition d@izenship question on the basis of
VRA enforcement, and provides no other justificati®X-32 (AR); PX-101 (AR); PX-1 at AR
663 (AR); Gore Dep. at 22, 24-25, 164.

493. Mr. Gore admitted that he did not know whetherzetiship data produced from the
census questionnaire would in fact be better foppses of VRA enforcement than citizenship
data that DOJ already had, undermining the sotéigsion offered in the December 12 letter.
Although Mr. Gore authored the letter to the CerBuieau stating that the “decennial census
guestionnaire is the most appropriate vehiclecalfecting “reliable” data about citizen voting
age population for purposes of enforcing the VRX;32, Mr. Gore does not know whether
citizen voting age population data produced froendbnsus questionnaire would in fact be
“more precise than the CVAP data on which DOJ rsenily relying for purposes of VRA
enforcement.” Gore Dep. at 233.

494. The December 12 Letter represents DOJ’'s and Atyo@eneral Session’s final decision
and statement of position with respect to the isdugecitizenship question on the Census. Gore

Dep. at 162-163 (objection).
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G. The Census Bureau Consistently Recommended Againstding a
Citizenship Question (December 2017 - March 2018)

495. As set forth below, the Census Bureau repeatediisad the Secretary and the
Commerce Department against the addition of aesiBhip question. The Census Bureau
specifically recommended that DOJ’s request foclblevel citizenship data could be best
satisfied by administrative records without askanguestion about citizenship. The Census
Bureau advised, based on scientific analysis,tigaaddition of a citizenship question would be
very costly and result in a poorer quality censusnt. In addition, the Census Bureau advised
that using responses to a citizenship questionmuaction with administrative records, would
result in poorer quality citizenship data than frjust relying on administrative records. At no
point in the process did the Secretary or the et of Commerce present any contrary
technical or scientific information to the Census&au.

496. Following the December 12 Letter, Undersecretarfeialirected her assistants to notify
the leadership of the Census Bureau, who weredtiending a Federal Economic Statistical
Committee Meeting, that they needed to convenapipeopriate personnel to review that
proposal. Kelley Dep. at 145:12-148:7.

497. Director Jarmin then notified the senior profesaicstaff that it would be necessary for
the Census Bureau to evaluate the merits of adairigzenship question to the 2020 Decennial
Census. Jarmin Dep. (Docket No. 511-2) at 60:21&2:

498. In particular, Director Jarmin emailed Dr. John Alabdirecting him to assemble a team
of census experts to evaluate and formulate a nsgpim DOJ's request. PX-3 at AR 3364 (AR);
Nov. 13 Trial Tr. at 879-80.

499. Prior to being notified in December, Dr. Abowd atter members of the senior staff of

the Census Bureau had not been advised that SgdrReias was considering adding a
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citizenship question to the 2020 Decennial Cendos. 13 Trial Tr. at 879. Acting Director
Jarmin was aware of the impending request “not nmigte than a couple of weeks” before the
December 12 Letter. Jarmin Dep. (Docket No. 514t24:20-25:2.

500. Dr. Abowd directed senior professional staff at @ensus Bureau (nicknamed the
“SWAT Team”), to formulate a response to the sugjgeghat a citizenship question be added,
which Dr. Abowd managed and reviewed. PX-74 (ARj;#at AR 9339 (AR); PX-147 (AR);
PX-100 (AR); PX-22 (AR), PX-132 (AR); PX-162 (AR)ov. 13 Trial Tr. at 879, 880.

501. In a series of technical reports, responses totipmssposed by Secretary Ross, and other
briefing documents, Census Bureau repeatedly ansistently recommended against the
addition of a question. PX-147 (AR); PX-100 (ARXR22 (AR), PX-132 (AR); PX-162 (AR);
PX-297 at RFA 1; Census Bureau 30(b)(6) Dep. Mol[Docket No. 502-4) at 409:16-410:2,
432:21-433:3.

502. This recommendation has not changed. PX-297 at ®AA7; Census Bureau 30(b)(6)
Dep. Vol. II. at 409:16-410:2, 432:21-433:3; Kelbgp. at 179:3-13, 207:19-213:20; Nov. 13
Trial Tr. at 878-79, 967.

503. The Census Bureau repeatedly and consistently wdedlthat adding the question would
reduce self-response rates, harm the overall aatangegrity of the Decennial Census, and serve
no useful purpose. PX-147; PX-100; PX-22, PX-132:1%2; Nov. 13 Trial Tr. at 881, 891-92,
922, 952-53.

504. The assessment has not changed. Kelley Dep. at-213:20; PX-297 at RFA 6; Nov. 13
Trial Tr. at 881, 891-92, 922, 952-53.

505. The Census Bureau repeatedly and consistently wdedlthat the stated goals of DOJ

with respect to enforcement of the VRA could beoaaglished, in a less costly and more
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effective manner, by linking Census responsesheradministrative data sets available to the
federal government. PX-147 (AR); PX-100 (AR); PX{&R); PX-132 (AR); PX-162 (AR);
Kelley Dep. at 258:1-12; Census Bureau 30(b)(6).Mepb. 1l. at 409:16-410:2; Nov. 13 Trial

Tr. at 961-62, 990.

506. This conclusion has not changed. Kelley Dep. atA20rRA477:7; Nov. 13 Trial Tr. at 990.
507. The Census Bureau does not believe that includiarcidizenship question is necessary
to provide complete and accurate data in respanBt)'s request. PX-22 (AR); Census Bureau
30(b)(6) Dep. Vol. I. (Docket No. 502-2) at 331:8-Nov. 13 Trial Tr. at 1048.

508. This position has not changed. Nov. 13 Trial Tr1@48.

509. The Census Bureau repeatedly and consistently wdedlthat adding a citizenship
guestion would involve substantial additional cogtr non-action and the use of administrative
records. PX-147 (AR); PX-100 (AR); PX-22 (AR), PBZL(AR); PX-162 (AR); Nov. 13 Trial
Tr. at 961-62, 990; Nov. 14 Trial Tr. at 1249-1250.

510. This position has not changed. Kelley Dep. at 16-1:68:5; PX-297 at RFA 6; Nov. 14
Trial Tr. at 1249-1250.

511. Dr. Abowd and the Census Bureau maintains thaCtmesus Bureau produced “credible,
guantitative evidence” that the addition of a @tighip question to the 2020 Census could be
expected to lower the self-response rate in houdghbat may contain non-citizens, which is an
identifiable and large subpopulation. PX-22 (ARpgW213 Trial Tr. at 881, 918, 921-22, 923.
512. Moreover, Dr. Abowd and the Census Bureau mairntahthe natural experiment
reflected in the various memoranda submitted toe$ary Ross represent a sufficiently reliable
basis, and the best available evidence, for thes@eBureau to perform a quantitative estimate

of the effects of putting a citizenship questiontioa census. Nov. 13 Trial Tr. at 926.
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513. Dr. Abowd and the Census Bureau maintain that #enge of evidence available
suggests that adding a citizenship question t@®2® Decennial Census would lead to a lower

self-response rate in households potentially camtginoncitizens. Nov. 13 Trial Tr. at 881.

H. The Census Bureau Repeatedly Communicated Its Reconendation Against
Adding a Citizenship Question to Secretary Ross ([@ember 2017 - March
2018)

514. The Census Bureau analyses and recommendationgireganclusion of a citizenship
guestion in the 2020 Decennial Census are menmadhln memoranda dated December 22,
2017 (PX-102 (AR); PX-147 (AR)), January 3, 201&{F00 (AR)), January 19, 2018 (PX-22
(AR); PX-575 (AR); PX-572 (AR)), March 1, 2018 (P26 (AR); PX-132 (AR)), and August 6,
2018 (PX-162)).

515. These memoranda all presented analysis that thiceddf a citizenship question was not
necessary to meet the DOJ request, and that tre¥eealternatives that were less costly and less
burdensome. PX-102 (AR); PX-147 (AR); PX-100 (ARX-22 (AR); PX-575 (AR); PX-572
(AR); PX-25 (AR); PX-132 (AR); PX-162.

516. Census Bureau had a single meeting with Secretasg Bn February 12, 2018, to discuss
the memorandum of January 19, 2018. PX-3 at ARYAR); Nov. 13 Trial Tr. at 883-84.

517. At that meeting, the Census Bureau informed Ser&ass the Census Bureau observed
a difference in self-response rates on the ACStlamaensus when comparing citizen and non-
citizen households and thought that this probalgted to the citizenship question on the ACS.
Nov. 13 Trial Tr. at 922.

518. The Census Bureau prepared an undated additiomabraedum to expound on the data

quality issues discussed in the memo of March 1828X-24 (AR).
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519. These memoranda and communications use a commoenatature for four possible
alternative responses to the December 12 Letterl#£X(AR); PX-100 (AR); PX-22 (AR); PX-
132 (AR); PX-162; Nov. 13 Trial Tr. at 885.

520. “Alternative A” refers to the Census Bureau makimtgchanges to data collection and
continuing to use ACS data to produce census tieack-CVAP data. PX-147 (AR); PX-100
(AR); PX-22 (AR); PX-132 (AR); PX-162; Nov. 13 Ttidr. at 885.

521. “Alternative B” refers to the addition of a citizelmp question to the 2020 Decennial
Census to manufacture census block-level CVAP @&al47 (AR); PX-100 (AR); PX-22

(AR); PX-132 (AR); PX-162; Nov. 13 Trial Tr. at 885

522. “Alternative C” refers to the use of existing admtnative records available to the Census
Bureau to obtain census block-level CVAP data aridrg those records to enumeration on the
2020 Decennial Census to populate citizenship wateout the use of a citizenship question.
PX-147 (AR):; PX-100 (AR); PX-22 (AR); PX-132 (ARPX-162; Nov. 13 Trial Tr. at 885.

523. *“Alternative D” refers to the use of administratirecords in concert with the addition of a
citizenship question to the 2020 Decennial Censysdduce census block-level CVAP data.
PX-132 (AR); Nov. 13 Trial Tr. at 965.

1. The Attorney General Directs the Department of Juste to Rebuff the
Census Bureau’s Attempts to Discuss the December L2tter

524. Throughout December 2017 and January 2018, thegswoinal staff at the Census Bureau
sought to meet with representatives of DOJ to wstdad their request and to satisfy the goals of
DOJ. PX-71 (AR); PX-4 at AR 8651 (AR); Jarmin Dépocket No. 511-2) at 64:17-18.

525. After a number of attempts, however, the Censug®urvas advised by DOJ that they
did not wish to meet to discuss the proposal. Jabeip. (Docket No. 511-2) at 105:11-15; PX-

297 at RFA 200.
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526. Director Jarmin provided an initial response to dIDecember 22, 2018 advising Mr.
Gary that “the best way to provide PL94 block-lestata with citizen voting population by race
and ethnicity would be through utilizing a linkatk fof administrative and survey data the
Census Bureau already possesses. This would nesudther quality data produced at a lower
cost.” PX-71 (AR); PX-200; PX-197; PX-297 at RFA1&ensus Bureau 30(b)(6) Dep. Vol. I.
at 85:1-15; Nov. 13 Trial Tr. at 961-62.

527. In his December 22, 2017, correspondence, Direletonin suggested a “meeting of
Census and DOJ technical experts to discuss tladgdet this proposal.” PX-71 (AR); PX-101
(AR); PX-200; PX-297 at RFA 189.

528. On January 2, 2018, Director Jarmin sent a follgmemail to Mr. Gary requesting for a
meeting on the following week. PX-101 (AR); PX-4AR 5490 (AR); PX-199.

529. On January 9, 2018, Director Jarmin emailed Mr.yGand again requested to meet,
stating that they “have a pretty short clock tahes the request” and that it would be “good to
meet with your team as soon as possible.” PX-198.

530. On January 10, Director Jarmin wrote back, agrewingeet at Main Justice on Friday,
January 19 at 11 AM. PX-197.

531. Mr. Gore discussed with Mr. Gary in January of 2€a the Census Bureau had an
alternative means of producing block-level CVAPadatther than the addition of a citizenship
guestion. Gore Dep. at 263:8-18 (objection (802))that conversation, Mr. Gary told Mr. Gore
that the Census Bureau had requested a meetinGa@nedold Gary that he would think about it
and discuss it further with otheril. at 264:16-20 (objection (802)). Gore did not &sky to
get more information from the Census Bureau aldmispecifics of their alternative proposal to

produce higher-quality CVAP data at lower cost. at 268:12-19. Mr. Gore also discussed this
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with several DOJ officials, including with Attorn€yeneral Sessions at an in-person meeting.
Gore Dep. at 265:12-22, 268:20-269:3.In Januarg2B8ftorney General Sessions decided that
DOJ would not pursue the Census Bureau’s altem@tigposal for producing block-level

CVAP data.ld. at 271:10-272:19.

532. Around January 29, 2018, Gore informed Gary thad B&ahnical staff would not meet
with Census Bureau staff to discuss the alterngtire@osal for producing higher-level CVAP
data at lower cost. Gore Dep. at 273:17-274:4.

533. On February 16, 2018, almost two months after Daregdarmin had first suggested the
technical meeting to DOJ, he reported the CensdCammerce staff that Gary “has spoken to
DOJ leadership. They believe the letter requestitigenship to be added to the 2020 Census
fully describes their request. They do not wanniet.” PX-3 at AR 3460; PX-4 at AR 09074,
Census Bureau 30(b)(6) Dep. Vol. I. at 98:9-20.

534. Attorney General Sessions made the decision by @Dt meet with the Census Bureau
and to hear the Census Bureau’s alternative profmsaroducing block-level CVAP data was
made by Attorney General Sessions. Gore Dep.1aR27272:13.

535. No meeting between the Census and DOJ technical&xook place before issuance of
the Ross Decision Memo on March 26, 2018. CensusdBu30(b)(6) Dep. Vol. I. at 96:3-9;
PX-297 at RFA 170, 195, 196; Gore Dep. at 259:5-11.

536. Itis normal process for the Census Bureau to adktchnical meeting with the agency
requesting additional data to discuss the besttwalgliver usable data for a particular use case.

Nov. 14 Trial Tr. at 1248.
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537. Mr. Gore testified he is unaware of any other ainstance where DOJ asked the Census
Bureau to collect data but then refused to haweelanical meeting to discuss that data request.
Gore Dep. at 282:4-10.

538. Dr. Abowd testified that he was unaware of anotii®umstance in which a Cabinet
Secretary personally directed agency staff noteetrwith the Census Bureau, and that this
refusal was “unusual.” Nov. 13 Trial Tr. at 962-65

539. Dr. Abowd also testified that Attorney General S&ss decision to prevent a meeting
between DOJ technical staff and Census Bureaucsiafftituted “political influence” on the
decisionmaking process. Nov. 14 Trial Tr. at 1387-

540. Former Census Bureau Director John Thompson destnitput from subject matter
experts, usually consisting of “staff from both tBensus Bureau and the requesting agency,” as
“essential to the development of a new questiciafirg that “[tlhese experts help ensure that
the Census Bureau has a clear understanding okfieed uses of the new data so that the new
guestion can be worded to achieve the desired ow@¢orhompson Aff. § 60.

541. Dr. Hermann Habermann similarly described meetmitjs a requesting agency, such as
the meeting Director Jarmin requested with DOJ enddnber 22, 2017, as “normal Census
Bureau procedure. [Such a meeting] allows the tieahexperts to better understand how the
Census Bureau can meet the needs of the proptisglsn allows for a discussion of alternative
ways of meeting a request. In this case, the Cddgtesau suggested that modeling of the
American Community Survey data would meet the D&els at less cost than adding a question
to the Decennial Census. Without such a meetingoitld not be possible to know if the

modeling approach would in fact meet the DOJ's s€ddabermann Aff. {{ 28-29.
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542. ltis unusual for the Census Bureau to receiveta imuest and then for the agency to
refuse to meet to discuss the technical aspedtmbtiata request. Census Bureau 30(b)(6) Dep.
Vol. I. at 98:21-99:6. The Census Bureau is nadraof any instance, other than the request to
add a citizenship question to the Decennial Cegsestionnaire, in which the DOJ has
requested data from the Census Bureau and theinettb meet to discuss that request. PX-
297 at RFA 201. Defendants have identified noaeakgitimate or otherwise, for the DOJ not
to take this meeting. The only reasonable infezaac¢hat the DOJ had no interest in
cooperating with the Census Department to findodst solution since that might have resulted
in a determination that it was unnecessary to askizenship question on the census. This much
is clear from the facts in the Administrative RetoiThe fact that the decision not to hold a
technical meeting about how to best satisfy the’B@deds was made by the Attorney General
confirms that this was a political decision, natzen by a legitimate need for the data..

2. Census Bureau Analyses Recommended Against the Addn of a
Citizenship Question

543. On or about December 15, 2017, Dr. Abowd directedos executives and expert
employees of the Census Bureau to evaluate aleemaethods of providing estimates of the
Citizen Voting Age Population to support redistngtunder Public Law 94 -171 (PL94) and
Section 2 of the VRA. PX-4 at AR 9339; PX-147 (ARIgv. 13 Trial Tr. at 879-80.

a. December 22 Memo (PX-147)

544. This evaluation is reflected in a memorandum d&tedember 22, 2017 and provided to
the Commerce Department (the “December 22 MemadX}4Rit AR 9339 (AR); PX-4 at AR
11634 (AR); PX-147 (AR); Nov. 13 Trial Tr. at 948-4

545. The December 22, 2017 Memorandum, reflected thé& wbsix professional Census

Bureau employees, Michael Berning, J. David BroMiisty Heggeness, Shawn Klimek,
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Lawrence Warren, and Moises Yi, who analyzed twemiial sources of citizenship data
requested by the DOJ in its December 12, 2017 lettBirector Jarmin. PX-147 (AR).

546. The December 22 Memo identified eight administeaBeurces of citizenship information
either already in use by the Census Bureau orablaifor acquisition by the Census Bureau.
PX-147 at 3 (AR).

547. The December 22 Memo concludes that Numident, emirastrative source already in
use by the Census Bureau was “the most completestiatile administrative record source of
citizenship data currently available.” PX-147 dAR).

548. The December 22 Memo concluded that using thesénadmtive records to assess
CVAP was “potentially a more accurate measuretefariship” and was also “cost efficient.”
PX-147 at 11 (AR).

549. The December 22 Memo concluded that includingiaesiship question in the 2020
Decennial Census could affect response rateséa?2@20 Decennial Census because
“[h]Jouseholds with noncitizens could be particwasénsitive to the inclusion of citizenship
guestions.” PX-147 at 6 (AR).

550. The December 22 Memo concluded that “[t]o colletifenship] information through
self -report by adding questions to the 2020 dee¢mrould require additional unnecessary costs
and burden to the Bureau.” PX-147 at 11 (AR).

551. The December 22 Memo concluded that includingiaesiship question in the 2020
Decennial Census could lower the rate of voluntanypliance and would require expanded
field operations for the implementation of the 2@cennial Census. PX-147 at 12 (AR).
552. Accordingly, the Census Bureau’s December 22 Mezcommends that the best way of

“supporting redistricting in the manner requestgdhe Department of Justice is to make a
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citizenship variable available on the 2020 CendiiteH File (CEF), the internal, confidential
data file from which the PL94 tabulations are proeti PX-147 at 11 (AR).

553. If citizenship were available on that file, the BLf@bulations could be restructured to
include direct estimates of the citizen voting pgeulation by race and ethnicity at the block
level. PX-147 at 11 (AR).

554. “These tabulations would have essentially the saceeracy as current PL94 and
Summary File (SF1) data.” PX-147 at 11 (AR).

555. The December 22 Memo concluded that, if this recenaation were followed, “[t] he
2020 Census questionnaire would not be alteredtren@leld operations would not have to be
expanded to compensate for the lower rate of vatyrdompliance predicted for a census that
asks the citizenship question directly.” PX-14712at(AR).

556. After receiving this memo, Director Jarmin sent ithigal response to Mr. Gary described
above advising Mr. Gary that “the best way to pdeviPL94 block-level data with citizen voting
population by race and ethnicity would be througlizing a linked file of administrative and
survey data the Census Bureau already possesheswduld result in higher quality data
produced at a lower cost.” PX-71 (AR).

b. January 3 Memo (PX-100)

557. Following the December 22 Memo and Director Jarmerhail to Mr. Gary, the Census
Bureau further memorialized its research and arsabfgotential sources of citizenship data in a
January 3, 2018 memorandum from Dr. Abowd to Daedarmin (hereinafter the “January 3
Memo”). PX-100 (AR).

558. The January 3, 2018 Memo analyzed the same thexaative methods of meeting DOJ
request for census block level estimates of theetitvoting age population (“CVAP”). PX-100

(AR).
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559. The January 3 Memo concludes that Alternative A—ntaaming the status quo and
providing improved statistical modeling techniquesedld result in only an incremental cost of
approximately $200,000. PX-100 (AR).

560. The January 3 Memo concludes that Alternative B—agld citizenship question to the
2020 Decennial Census—would increase the coseo2®20 Decennial Census by at least $27.5
million. PX-100 (AR).

561. The January 3 Memo concludes that Alternative Bldialso increase non-response rates
by at least 5.1%. PX-100 (AR).

562. January 3 Memo did not consider the potential obatlditional communication
campaigns required as a result of the addition@fizenship question to the 2020 Decennial
Census under Alternative B. PX-100 (AR).

563. The January 3 Memo did not recommend AlternatideeBause adding a citizenship
guestion to the Decennial Census would decreaseotierage quality of the 2020 Decennial
Census and could result in at least 154,000 feaeect enumerations. PX-100 (AR).

564. The January 3 Memo concludes that Alternative C-rguadministrative sources to
provide CVAP at a census block level—would resulain incremental cost of less than $1
million. PX-100 (AR).

565. Inthe January 3 Memo, the Census Bureau recommesnag Alternative C because it
was far less costly than adding a citizenship goesd the 2020 Decennial Census, and would
not harm the quality of the census count. PX-10R)(A

566. On January 4, 2018, Dr. Abowd wrote to various asrefficials, including Director

Jarmin, that “Ron reports that he has discussedatitin the Under Secretary and she agrees with

81



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 88 of 332

the recommendation of alternative C, but Alterratdvremains a possibility as well.” PX-121
(AR).

C. January 19 Memo (PX-22)
567. On January 19, 2018, Dr. Abowd sent a memoranduSetoetary Ross on the “Technical
Review of the Department of Justice Request to Biidenship Question to the 2020 Census”
(hereinafter “January 19 Memo”). PX-22 (AR); PX-287RFA 7; Nov. 13 Trial Tr. at 884-85.
568. The January 19 Memo was prepared by a technical ed@ensus experts under Dr.
Abowd’s supervision. Nov. 13 Trial Tr. at 882-83.
569. The January 19 Memo presents the view of Dr. Abandl his technical team evaluating
Alternatives A, B and C. PX-22 (AR); Nov. 13 TriEd. at 882-83.
570. The January 19 Memo was reviewed and approved tecfor Jarmin. Nov. 13 Trial Tr.
at 883.
571. Inthe January 19 Memo, the Census Bureau conclidgcdding a citizenship question
to the Decennial Census, “is very costly, harmsgtlelity of the census count, and would use
substantially less accurate citizenship status tthai@ are available from administrative sources.”
PX-22 (AR); Nov. 13 Trial Tr. at 885.
572. The January 19 Memo further concluded that a cishg question “would make the
2020 Census modestly more burdensome in the diemste and potentially much more
burdensome in the indirect sense in that it woeddi|to a larger decline in self-response for
noncitizen households” PX-22 (AR); Nov. 13 Trial &t 882-83; Nov. 13 Trial Tr. at 892.
573. Further, the Census Bureau concluded that Alteraati“is comparatively far less costly
than Alternative B, does not increase responsednrahd does not harm the quality of the

census count.” PX-22 (AR); Nov. 13 Trial Tr. at 886
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574. Instead of adding a citizenship question, the Jani@& Memo recommended either
Alternative A (making no changes) or AlternativéuSing Administrative Records to provide
DOJ with block-level CVAP data). PX-22 (AR); No\3 Trial Tr. at 885-86.

575. In preparing the January 19 memo, the Census Byrexdormed three analyses
supporting the conclusion that the addition ofteenship question would have an adverse
impact on self-response. PX-22 (AR); PX-297 at REBBANov. 13 Trial Tr. at 885, 890-91.
576. Inthe January 19 Memo, the Census Bureau analyziédon-response, item non-
response, and break-off rates. PX-22 (AR); NovTdial Tr. at 887.

577. According to Defendants’ sole expert, Dr. Abowd tladee analyses (unit self-response,
item self-response, and break-off rates) were gyt to support the Census Bureau’s
conclusion that using administrative record woddalbetter option for producing block-level
CVAP data for VRA enforcement as compared to thaitech of a citizenship question to the
census. Nov. 13 Trial Tr. at 890.

578. All three analyses supported the conclusion thattkdition of a citizenship question
would have an adverse impact on self-response. PAR); Nov. 13 Trial Tr. at 890-91.

579. For unit self-response, the Census Bureau develapadtious estimate that 5.1% of
households with at least one noncitizen would etitrespond to the 2020 Census questionnaire
because of a citizenship question. PX-22 (AR);ZX-at RFA 13; Nov. 13 Trial Tr. at 891-92.
580. The 5.1 % estimate was derived by comparing 2018 A&ta, that was not adjusted or
weighted, to 2010 Decennial Census data. PX-22;(RR-297 at RFA 14; Nov. 13 Trial Tr. at
891-92.

581. The January 19 Memo find that it “is thereforeeasonable inference that a question on

citizenship would lead to some decline in overalf-sesponse because it would make the 2020
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census modestly more burdensome in the direct ssmspotentially much more burdensome in
the indirect sense that it would lead to a largaalide in self-response for noncitizen
households.” PX-22 (AR); Nov. 13 Trial Tr. at 892.

582. The 5.1% unit non-response estimate based on 2&td0epresented a substantial
increase from the 3.3% unit non-response estimegedon 2000 data, which reflects increasing
non-response rates overall. PX-22 (AR); Nov. 1&lTTr. at 888.

583. According to the Census Bureau, the 5.1% estingdteonservative” because “the
differences between citizen and noncitizen respoatgeand data quality will be amplified
during the 2020 Census compared to historical &e\énce the decrease in self-response for
citizen households in 2020 could be much greatar the 5.1 percentage points we observed
during the 2010 Census.” PX-22 (AR).

584. The Census Bureau has since updated this estim&t8% in the so-called “Brown
Memo” of August 6, 2018. PX-162 (AR); PX-297 atRE4; PX-22 (AR); Nov. 13 Trial Tr. at
895-96.

585. The analysis of unit non-response data includetienJanuary 19 Memo applies equally
to Alternative B, the subject of the January 19 Meand Alternative D, the subject of the
March 1 Memo. Nov. 13 Trial Tr. at 953.

586. In the January 19 Memo, the Census Bureau alsgzaththe item non-response rate on
the citizenship question on the 2013-2016 ACS, @mg again non-citizen household against
citizen households. PX-22 (AR); Nov. 13 Trial Tr.995-06, 910-911.

587. For non-Hispanic whites, item non-response to thé-m ACS ranged from 6.0% to
6.3% and item non-response to the internet ACS6:2%. PX-22 (AR); Nov. 13 Trial Tr. at

906.
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588. Item non-response rate on the citizenship questiofor Hispanics ranged from 11.6% to
12.3% on mail-in ACS and 15.5% on the internet AB%-22 (AR); Nov. 13 Trial Tr. at 906-

07.

589. For non-Hispanic whites, there was little changg&em non-response rates over time.
But, for Hispanics, the item non-response rateseamed. Nov. 13 Trial Tr. at 910.

590. The January 19 memo also reported break-off raee stlowing that the ACS citizenship
guestion was more sensitive for Hispanics thamér-Hispanic whites. Specifically, the
breakoff rate on the citizenship question on the62RCS for Hispanics was 8 times that of non-
Hispanic whites. PX-22 (AR); Nov. 13 Trial Tr. &t@

591. Once 2017 ACS data became available, the CensemBdurther found that citizenship
guestion breakoff rate on the 2017 ACS for Hispamias more than 12 times what it is for non-
Hispanic whites. PX-9 (AR); Nov. 13 Trial Tr. at®17.

592. In light of the unit non-response, item non-resgosd break-off rate evidence, the
Census Bureau concluded that Hispanics will resporadcitizenship question at lower rates
than non-Hispanic whites. Nov. 13 Trial Tr. at 91"

593. Dr. Abowd testified that insofar as the Hispanigplation is correlated to the non-citizen
population, the Hispanic population will respondatoitizenship question as lower rates than the
non-Hispanic population. Nov. 13 Trial Tr. at 9920.

594. Dr. Abowd testified that the Hispanic populatiorfhgghly correlated” to the non-citizen
population. Nov. 13 Trial Tr. at 920.

595. Inthe January 19 Memo, the Census Bureau alsdumedtthat adding a citizenship
guestion to the 2020 Decennial Census would leaajor potential quality and cost

disruptions. PX-22 (AR); PX-297 at RFA 8, 16; NAQ Trial Tr. at 950-52.
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596. Inthe January 19 Memo, the Census Bureau conclinddhe addition of a citizenship
guestion on the 2020 Decennial Census would inerdeescost of the 2020 Decennial Census by
at least $27.5 million. PX-22 (AR); PX-297 at RFB; Nov. 13 Trial Tr. at 951.

597. The January 19 Memo describes the estimate of $&illidn as “conservative” and a
“lower bound estimate.” PX-22 (AR); Nov. 13 Triat.Tat 951.

598. The January 19 Memo cost estimates are consenltznause “the differences between
citizen and noncitizen response rate and datatyguwali be amplified during the 2020 Census
compared to historical levels.” Nov. 13 Trial Tt.952.

599. Moreover, the January 19 Memo cost estimates daceiunt for increased
communications costs. Nov. 13 Trial Tr. at 952.

600. At trial, Dr. Abowd testified that the Census Bursacurrent best conservative estimate
of increased costs associated with the additianafizenship question is now $82.5 million.
Nov. 14 Trial Tr. at 1249-50.

601. In contrast to this figure, the January 19 Memochasted that using administrative
records would only cost between $500,000 and $20000 PX-22 (AR).

602. In the January 19 Memo, the Census Bureau conclidgcddition of a citizenship
guestion to the Decennial Census would increagoneent burden. PX-22 (AR); PX-297 at
RFA 9; Nov. 13 Trial Tr. at 892.

603. In the January 19 Memo, the Census Bureau conclidgcddition of a citizenship
guestion to the Decennial Census harm the qudiityeocensus count. PX-22 (AR); PX-297 at
RFA 10; Nov. 13 Trial Tr. at 952-53.

604. The reduction in data quality largely comes fromn f#act that more response will be

acquired through NRFU, which produces a lower ¢patbunt. Nov. 13 Trial Tr. at 953.
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605. In the January 19 memo, the Census Bureau alsducieacthat addition of a citizenship
guestion would result in substantially less acaucizenship data than are available from
administrative sources. PX-22 (AR); PX-297 at RAA Nov. 13 Trial Tr. at 952-3.

606. Dr. Abowd and the Census Bureau determined thapdople whom the administrative
records indicate are noncitizens, there is disagese¢ between the administrative records and
the survey responses between 30 and 37 percdm tifte. PX-22 (AR); Nov. 13 Trial Tr. at
956. Dr. Abowd and the Census Bureau believeithidte case of such disagreements, the
administrative records are more likely to be carrBx-22 (AR); Nov. 13 Trial Tr. at 956.

607. The Census Bureau has no empirical basis to baletenoncitizens who respond to a
citizenship question on the Census will respondenamcurately than they do to the citizenship
guestion on the ACS. Census Bureau 30(b)(6) (Abowedl)1. (8/29/18) at 93:11-17; Nov. 13
Trial Tr. at 956-57

608. And, in fact, the Census Bureau believes that thsrédefinitely indications” that
responses by noncitizens to a citizenship questiothe 2020 Census will be less even accurate
than they have historically been on the ACS. CeBsusau 30(b)(6) (Abowd) Vol. I. (8/29/18)

at 93:18 - 94:7; Nov. 13 Trial Tr. at 957.

609. If the Census Bureau utilized administrative resaad recommended in Alternative C, the
issue of responses that conflict with records wawltlbe an issue, and the results would be more
accurate. Nov. 13 Trial Tr. at 957-58.

610. Moreover, the January 19 Memo concluded that mamgitizen households would

require six or more NRFU visits. PX-22 (AR); PX-287RFA 19.
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d. 35 Questions from Commerce and Commerce’s Edits to
Question 31

611. Following the January 19 Memo, senior aides to &acy Ross including Mr. Comstock,
Mr. Ulthmeier, and Mr. Langdon developed a set®fj@estions for the Census Bureau to
answer about the January 19 analysis. PX-545 (NBY;, 13 Trial Tr. at 1004: 19-25.

612. These questions covered overall inquiries as veetjueestions directed to each of the three
Alternatives addressed in the January 19 Memo. #X{BR).

613. On January 29, 2018, Secretary Ross sent an enfds.t Teramoto alone with the subject
“Census” and asked, “Please arrange a quick upgoiatee tomorrow.” PX-56 (AR).

614. The set of 35 questions was sent to the CensuaBune January 30, 2018. PX-545
(AR).

615. The Census Bureau responded to these questionsgythiazr. Abowd and Mr. Reist. Nov.
13 Trial Tr. at 1005.

616. The Census Bureau provided responses to thesaansesh a running basis. Nov. 13
Trial Tr. at 1005:8-22.

617. Dr. Abowd testified that he maintained the “contiml “master” copy of the responses to
these questions that represent the final and affpmsition of the Census Bureau, as Dr. Abowd
understood them. Nov. 13 Trial Tr. at 1010-11.

618. Mr. Reist provided an initial set of responses &l Eomstock on February 2, 2018,
noting that some following up was being requestedte Question 30. PX-42 (AR); PX-43
(AR).

619. Commerce requested clarifications and changesne £ these questions in an iterative

processNov. 13 Trial Tr. at 1013-14; PX-14 (AR).
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620. Dr. Abowd provided a final set of responses with tmemorandum of March 1, 2018. PX-
132 (AR).

621. In response to these questions, the Census Burdmated, in response to Question 10,
that the increased burden on the NRFU processesul of adding a citizenship question would
be a “significant concern” because “it gives rigéncremental NRFU cost of at least $27
million,” that that figure was a “lower bound,” aticht the increased follow-up costs of
households affected by a citizenship question wbaldreater than average “because these
households overwhelmingly contained at least omeaiizen and that it is one of our
acknowledged hard-to-count subpopulations.” PX&R)( PX-43 (AR); PX-132 (AR).

622. The Census Bureau staff further stated, in resptm&aiestion 13, that they were
“confident that Alternative C is viable and that haeve already ingested enough high-quality
citizenship data from SSA and IRS.” PX-23 (AR); BZ{AR); PX-132 (AR).

623. Although some of the Census Bureau answers weneréwesed in various ways, these
two conclusions were never revised. PX-23 (AR); X(AR); PX-132 (AR); Kelley Dep.

at 229:18-233:5, 233:11-235:2.

624. However, in the case of one question (Questions¥r)ior aides to Secretary Ross
replaced the answer provided by Census Bureau tsxged approved by Dr. Abowd. Park-Su
Dep. at 142:6-21; Nov. 13 Trial Tr. at 1006-14.

625. Question 31 asked: “What was the process that &g i the past to get questions added
to the decennial Census or do we have somethingasiwhere a precedent was established?”
PX-23 (AR); PX-43 (AR); PX-132 (AR); PX-140 (AR).

626. Victoria Velkoff, Chief of the American CommunityuB/ey Office at the U.S. Census

Bureau, originally drafted an answer to this quastin behalf of the Census Bureau, which
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stated, “The Census Bureau follows a well-establigtrocess when adding or changing content
on the census or ACS to ensure the data fulfikll@mnd regulatory requirements established by
Congress. Adding a question or making a changeet®@ecennial Census or the ACS involves
extensive testing, review, and evaluation. Thixpss ensures the change is necessary and will
produce quality, useful information for the natiarid went on to describe the “formal process
for making content changes” laid out by the CerBur®au and the Office of Management and
Budget. PX-43 (AR); PX-132 (AR); PX-140 (AR); PXa# AR 7644 (AR).

a. The first step in the formal process is that “fed@gencies evaluate their data
needs and propose additions or changes to cumestigns through OMB.” PX-
140 (AR).

b. The next step is that “[ijn order to be includethgosals must demonstrate a
clear statutory or regulatory need for data at sgedgraphies or for small
populations.” PX-140 (AR).

C. The next step is that “[flinal proposed questiogsuit from extensive cognitive
and field testing to ensure they result in propgagdwith an integrity that meets
the Census Bureau'’s high standards.” PX-140 (AR).

d. The next step is that the “process includes sewgadrtunities for public
comment.” PX-140 (AR).

e. The next step is that “the final decision is madeansultation with OMB.” PX-
140 (AR).

627. The description of the “well-established” processhie Census Bureau’s response to

Question 31 is consistent with other Census Budesuwments describing the process to add a

90



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 97 of 332

guestion or change the content of the Decennias@enPX-4 at AR 9687, AR 3890, AR 3560
(AR); PX-271.

628. The Census Bureau’s final version of Question 3% tk@ansmitted to the Department of
Commerce on March 1, 2018. PX-132 (AR); Nov. 1&llfirr. at 1012:13-1014:13.

629. The Census Bureau’s final version of Question 3ttaioed the steps listed above. PX-
132 (AR); Nov. 13 Trial Tr. at 1006:20-1007:6.

630. Commerce Department personnel revised the langufaQeestion 31. PX-14 (AR); Park-
Su Dep. at 142:6-21.

631. The Commerce Department’s revision to Question 84 drafted by Deputy General
Counsel Mike Walsh. PX-14 (AR); Park-Su Dep. at:6421.

632. On February 23, 2018, Sahra Park-Su, former Sé&obecy Advisor at the Department of
Commerce, typed up Mr. Walsh’s revision. PX-14 (ARark-Su Dep. at 142:19-143-1.

633. The answer to Question 31, as revised by Mr. WalshMs. Park-Su read: “No new
guestions were added to the 2010 Decennial Cessubkere is no recent precedent for
considering a request to add questions to a Deme@ensus. Consistent with longstanding
practice for adding new questions to the ACS surtle Census Bureau is working with
relevant stakeholders to ensure that legal andatagy requirements are fulfilled and that the
guestion would produce quality, useful informatfonthe nation. As you are aware, that process
is ongoing. Upon its conclusion, you will have @fiithe relevant data at your disposal to make
an informed decision about the pending request tlr@Department of Justice.” PX-14 (AR).
634. The final version of the response to Question 8lugted in the original administrative
record was further modified to contains the follogrilanguage: “Because no new questions have

been added to the Decennial Census (for nearleatsy, the Census Bureau did not feed bound
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by past precedent when considering the Departnfehtstices’ request. Rather, the Census
Bureau is working with all relevant stakeholdergisure that legal and regulatory requirements
are filled and that questions will produce qualitgeful information for the nation. As you are
aware, that process is ongoing at your directi®x*23 (AR).

635. Dr. Abowd did not receive, review, or approve eittiee Park-Su (PX-14 (AR)) or
administrative record (PX-23 (AR)) versions of teeponse to Question 31, and neither set of
language was incorporated into Dr. Abowd’s “coritoapy of the responses. Nov. 13 Trial Tr.

at 1010.

e. February 12 meeting

636. Dr. Abowd discussed the January 19 Memo with SarydRoss and others at a meeting
on February 12, 2018. PX-4 at AR 9450 (AR); Nov.Ttl Tr. at 883, 922.

637. In anticipation of the February 12 Meeting with &zary Ross, Dr. Abowd had a pre-
meeting with Undersecretary Kelley early the same tNov. 13 Trial Tr. at 883.

638. During that meeting Dr. Abowd discussed the Jandlriylemo with Undersecretary
Kelley and others and expressed the views sumntabyge¢he January 19 Memo. Nov. 13 Trial
Tr. at 883.

639. Undersecretary Kelley expressed no disagreementDvi Abowd and the Census
Bureau’s evaluation summarized by the January 18d/at their February 12 Meeting. Nov. 13
Trial Tr. at 883.

640. The meeting on February 12, 2018 was the only mgétetween Secretary Ross and the
Census Bureau regarding this question. Nov. 13 Triaat 883-84.

641. Dr. Abowd expressed the views of the Census Buegparts, as captured by the January
19 Memo at his meeting with Secretary Ross on Felprii2, 2018. PX-3 at AR 9450; Nov. 13

Trial Tr. at 883, 922, 959, 1017.
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642. Atthe February 12, 2018 meeting, Secretary Ragsested a list of stakeholders to meet
with, as well as a meeting “with [Young & Rubicato]discuss how they would handle
messaging if citizenship is on the form,” as wslleacopy of the advertisements used in the 2010
Census. PX-4 at AR 9450 (AR).

643. There is no evidence in the Administrative Rectwat Secretary Ross met with Young &
Rubicam to discuss the public campaign. PX-1 thhoRX-14 (AR).

644. Following the February 12 meeting, Census persoattempted to set up stakeholder
meetings with supporters of adding a citizenshipsgjon. PX-3 at AR 9450 (AR); PX-70 (AR);
PX-286 (AR).

645. In February of 2017, Under Secretary Kelley worketh Director Jarmin to find
individuals that were willing to express their saoppfor adding a citizenship question to the
Decennial Census. PX-70 (AR); PX-286 (AR); Kellyat 236:13-18.

646. On February 13, 2018, Director Jarmin wrote torahvidual at the American Enterprise
Institute (AEI) that “We are trying to set up someetings for Secretary Ross to discuss the
proposed citizenship question on the 2020 Censtisimterested stakeholders. Most
stakeholders will speak against the proposal. Wiew&ing for someone thoughtful who can
speak to the pros of adding such a question”.RX-70 (AR).

647. On the same day, Michael Strain of the AEI respdritiat “None of my colleages at AEI
would speak favorably about the proposal.” PX-7&)A

648. On the same day, Director Jarmin wrote to Undereéary Kelley that “Please see the
thread below. Appears no one at AEI is willing peak in favor of putting question on the

2020.” PX-70 (AR).
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649. Director Jarmin later reported that Census Bureaagnnel were unable to find any
supporting organizations other than individualooasged with the Center for Immigration
Studies and the Heritage Foundation. PX-1 at AB612261 (AR); PX-3 at AR 4849 (AR);
PX-4 at AR 8325 (AR).

650. At no point at the February 12 meeting or at afeoteam did the Secretary or the
Commerce Department present any technical or siigegwidence contrary to that presented by
the Census Bureau. The evidence is that at na puoirthe Secretary or the Commerce
Department have professional expertise regardingusmatters independent from that of the
Census Bureau. Comstock Dep. at 324:19-325:1; ParRep. at 57-58 (objection (vague) at
57:7); Jarmin Dep. (Docket No. 511-2) at 33-37, B3 (objection (602) at 34:10-14).

f. March 1 Memo (PX-25, PX-132)

651. After Dr. Abowd and the Census Bureau communicttedCensus Bureau’s views
during the February 12 meeting, Secretary Rosstaidethe Census Bureau to consider of a
fourth alternative—Alternative D. PX-25 (AR); PX-23AR); Nov. 13 Trial Tr. at 965.

652. On March 1, 2018, Dr. Abowd sent an additional reeendation memorandum through
Mr. Lamas, Director Jarmin, and Undersecretaryd{etb Secretary Ross (hereinafter “March 1
Memo”). PX-25 (AR); PX-132 (AR).

653. The March 1 Memo analyzed “Alternative D” and theaknesses in Alternative C on its
own, at the request of Secretary Ross. PX-25 (RX}132 (AR).

654. Inthe March 1 Memo, the Census Bureau continueddommend against addition of a
citizenship question. PX-25 (AR); PX-132 (AR).

655. The March 1 Memo also provides a final set of teasLis Bureau’s responses to the set
of 35 questions posed by Secretary Ross and Mr.s@ak with input from Mr. Uthmeier and

Mr. Langdon. PX-25 (AR); PX-132 (AR).
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656. Inthe March 1 Memo, the Census Bureau concludss tlternative D would result in
poorer quality citizenship data than AlternativeltGvould still have all the negative cost and
quality implications of Alternative B outlined ihé draft January 19, 2018 memo to the
Department of Commerce.” PX-25 (AR); PX-132 (ARQW 13 Trial Tr. at 967.

657. Specifically, the Census Bureau professionals dtidiat “inclusion of a citizenship
guestion on the 2020 Census Questionnaire is Uerly lto reduce self-response rate, pushing
more households into Nonresponse Follow-up (NRAWt only will this likely lead to more
incorrect enumerations, but it is expected to iaseethe number of persons who cannot be
linked to the administrative data because NRFUsbwer quality than self-response data.”
PX-25 (AR); PX-132 (AR).

658. The memorandum stated that such an alternative lvegult in poor quality citizenship
data than Alternative C,” which uses administratieeords but without any additional
citizenship question. PX-25 (AR); PX-132 (AR).

659. In part, this is due to the “suspect quality” ofaurvey data gathered by a citizenship
guestion to the Decennial Census. PX-25 (AR); PX-(AR); Nov. 13 Trial Tr. at 974.

660. In contrast, the Census Bureau considers the astnative data on citizenship that has
already been accumulated to be “high quality.” NI&.Trial Tr. at 974.

661. In part, this is also due to the fact that a greatenber of individuals’ responses would
need to be modeled and imputed, due to a lowelbdvesponse rate. PX-25 (AR); PX-132
(AR); Nov. 13 Trial Tr. at 974-75.

662. The memorandum of the Census Bureau professiomdlsef stated that Alternative D

“would still have all the negative cost and qualityplications of Alternative B [adding the
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guestion] outlined in the draft January 19, 2018nméo the Department of Commerce.” PX-25
(AR); PX-132 (AR).

663. Under Secretary Kelley was not aware of any mentwanauthored by the Census
Bureau concerning the issue of adding a citizengbgstion after March 1, 2018, but before the
issuance of Secretary Ross’ decision on March @68 2Kelley Dep. at 258:8-12.

g. Alternative C v. Alternative D Key Differences Memo(PX-24)

664. Census Bureau professionals expounded upon tleahtfes between Alternative C and
Alternative D in a further memorandum titled, “Suamy of Analysis of the Key Differences
Between Alternative C and Alternative D,” with acfs on data quality issues. PX-24 (AR);
Nov. 13 Trial Tr. at 278.

665. This memorandum contains analysis that in compatisd@lternative C, Alternative D

will lead to a larger number of people for whom @ensus cannot match an administrative
record and whose answers must be produced by al.lki24 (AR). Nov. 13 Trial Tr. at 981.
666. Further, the memorandum explains: “Under Alterreatd; there will be error in the
administrative records, but we believe these teelaively limited dues to the procedure
following by SSA, USCIS and State. In both Altemaaf the modeled cases will be subject to
prediction error. ... Alternative D has an additioealirce or error, response error. This is where
2020 respondent give the incorrect status. Staass often hope these error are random and
cancel out. However, we know from prior researet titizenship status responses are
systematically biased for a subset of noncitiz&esponse error is only an issue in alternative
D.” PX-24 (AR).

667. The Census Bureau maintains that data qualitytiebender Alternative C and therefore,
a higher number of individuals could be linked torenreliable administrative records. PX-24

(AR); Census Bureau 30(b)(6) (Abowd) Vol. Il. (L/8) at 418:4-11; Nov. 13 Trial Tr. at 981.
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668. The Census Bureau concluded that, under Altern&tjer the group of 22 million
people for which the Census Bureau has both a nespand administrative records, but they do
not match, the citizenship data will be less adeutiaan under Alternative C, due to response
errors. PX-24 (AR); Census Bureau 30(b)(6) (Abowd). II. (10/5/18) at 419:12-16; Nov. 13
Trial Tr. at 981.
669. For 90.4% of the population, Alternative D will pide no improvement to the citizenship
data available under Alternative C. PX-24 (AR); N&8 Trial Tr. at 980.
670. Further, for 6.7% of the population, Alternativenil produce lower quality data than
Alternative C because the Census Bureau would ttause survey responses that are, generally
speaking, less accurate than the imputation mettied€ensus Bureau would deploy under
Alternative C. PX-24 (AR); Nov. 13 Trial Tr. at 984
671. And finally, for 2.9% of the population, Alterna&\D creates a problem that does not
exist under Alternative C, where survey and adrraive data conflict as to citizenship and the
Census Bureau has no current plans to resolvetindict. PX-24 (AR); Nov. 13 Trial Tr. at
984.

l. Department of Commerce and Department of Justice Bcussed the Addition

of a Citizenship Question with Outside StakeholdergJanuary 2018 -
February 2018)

672. On January 4, 2018, Arturo Vargas of NALEO Eduaaid-und sent a letter to
Undersecretary Kelley and Director Jarmin, to whistector Jarmin responded on the same
day. PX-1 at AR 778-779, AR 1213 (AR).

673. Mr. Vargas asked to speak with the Under Secretboyt NALEO’s concerns with

DOJ's request. PX-1 at AR 778-779, AR 1213 (AR).
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674. Director Jarmin responded that the Census Burealdweview the request and explore
options that do not require adding questions taHmsus, on an expedited basis. PX-1 at AR
778-779, AR 1213 (AR).

675. On January 5, 2018, Senators Feinstein, Carpeat&diortez Masto, and Harris wrote to
Secretary Ross. PX-1 at AR 780 (AR).

676. After reminding Secretary Ross that the GAO repag put the 2020 Decennial Census
on its list of high risk projects and the fact thia# Census Bureau lacks a permanent director,
Senators Feinstein, Carper, Schatz, Cortez MastbHarris advised Secretary Ross, “The
DOJ's request to include a question on citizenshipe 2020 Census dramatically increase our
concerns about the already troubled census. Sgadestion would likely depress participation in
the 2020 Census from immigrants who fear the gowert could use the information to target
them. It could also decrease response rates fr@nditizens who live in mixed-status
households, and who might fear putting immigramifa members at risk through providing
information to the government ... This chilling effeould lead to broad inaccuracies across the
board, from how congressional districts are draavhdw government funds are distributed.
Rather than preserve civil rights, as the Justiepadtment claims, a question on citizenship in
the decennial census would very likely hinder &dad accurate accounting of this nation's
population” PX-1 at 780-81 (AR).

677. Also on January 5, 2018, the American Sociologidociation wrote to Secretary Ross
to strongly urge him to reject DOJ’s proposal td accitizenship question. PX-1 at AR 787
(AR).

678. The American Sociological Association’s letter add, “Should such a proposal be

favorably received, the integrity of the 2020 Cendata will be fundamentally compromised.
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Including a citizenship question is likely to kesgme people from responding to the
guestionnaire and others from responding truthfaligreby undermining the accuracy of the
data. In addition, there is no longer time to propest a new question. As you know, creation
of the questionnaire is a complex process thatiregjyears of evaluation. With little time left
before the 2020 launch, a new question could nsubgect to standard rigorous testing, which
would further undermine the quality of the dataX-P at AR 787 (AR).

679. On January 9, 2018, members of the Census SceeAdfrisory Committee (CSAC)

wrote to Attorney General Sessions, Mr. Gary, SacyeRoss, Director Jarmin, and Mr. Lamas.
PX-1 at AR 794-95 (AR).

680. The CSAC members wrote, “We hold the strong opiti@at including citizenship in the
2020 Census would be a serious mistake which wasidlt in a substantial lowering of the
response rate.” PX-1 at AR 794-95 (AR).

681. CSAC's letter highlighted the following issue: “Thiited States Census has not
encountered the problems with a high level of Cemetusal that have been a problem in many
other high income countries, including Germany. @gason is that in 2010 there were about
250,000 community partners who encouraged peopleein communities to respond to the
Census. It is expected that there will be a sinmlamber of community partners for the 2020
Census. Adding a citizenship question to the ma&nsQs questionnaire is almost certain to
jeopardize the cooperation of at least some commypartners and lead to a lower response rate,
hurting the reputation of the Census Bureau.” P&-AR 794-95 (AR).

682. On January 10, 2018, The Leadership Conferencewina@d Human Rights sent a letter
to Secretary Ross titled “Protect the Census: Oppd3J Request to Add a Citizenship Question

to the 2020 Census.” PX-1 at AR 798-800 (AR).
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683. The Leadership Conference wrote, “we urge you jectehe Department of Justice's
untimely and unnecessary request for a new citiapriguestion on the 2020 Census, which
would threaten a fair and accurate decennial cedglding a new citizenship question to the
2020 Census would destroy any chance for an aeooaint, discard years of careful research,
and increase costs significantly.” PX-1 at AR 788&].

684. The Leadership Conference also explained, “Addingizenship question to the 2020
Census would disrupt preparations at a pivotaltpaithe decade, undermining years of
research and testing and increasing census cgsificantly at a time when Congress has
directed a less expensive enumeration. The Jusgpartment's request would literally would
add billions of dollar’s to the life-cycle cost tifis census, without improving accuracy.” PX-1 at
AR 798 (AR).

685. The Leadership Conference further stated, “Thetgues unnecessarily intrusive and
will raise concerns in all households — native- &réign-born, citizens and non-citizens —
about the confidentiality of information providemithe government and how that information
might be used. Moreover, there are many mixed stabuseholds in the United States, which
include members who are both citizens and nonetisawvith various legal statuses. Mixed-status
and immigrant households will be especially feadiuproviding information to the federal
government in 2020, given the heightened climatieaf that anti-immigrant rhetoric and
policies have created.” PX-1 at AR 799 (AR).

686. The Leadership Conference added, “In short, amytetitb determine citizenship through
the constitutionally required census would jeopagdhe accuracy of the entire count, leaving
public, private, and nonprofit decision-makers vatd information for all purposes, for the next

10 years. Further, such an effort is likely to ghplblic confidence in the narrow (though vital)
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statistical objectives of the Census Bureau's wadakpaging ongoing data collection efforts well
into the future.” PX-1 at AR 799 (AR).

687. The Leadership Conference continued, “Finally,ddigon to being untimely, the request
is unnecessary. The Justice Department has negdeddo add this new question to the
decennial census to enforce the VRA before, setisemo reason it would need to do so now.
Contrary to the Justice Department's letter, thesGe Bureau has not included a citizenship
guestion on the modern census ‘short form,” seetvry household.” PX-1 at AR 799 (AR).
688. On January 17, 2018, Secretary Ross receivedea fadtn numerous Members of
Congress (hereinafter “January 17 House LetteX}1Rat AR 840 (AR).

689. The January 17 House Letter advised, “The inclusiaeitizenship questions in the
census will suppress responses from minority coniiiesrwho will fear reprisal against
themselves or loved ones from revealing citizenslefails. ... In fact, in an amicus curiae brief
in Evenwel v. Abbott, four former directors of tbeS. Census Bureau noted that asking about
citizenship status ‘would likely exacerbate privaoncerns and lead to more inaccurate
responses from non-citizens worried about a govenmimecord of their immigration
status...invariably lead[ing] to a lower resporate to the Census in general...” PX-1 at AR
840-41 (AR).

690. The January 17 House Letter continued by explaithiagy “The resulting undercount will
reverberate across the nation: from ensuring afairibution of congressional seats based on
the census data to making certain that an accallatation of nearly $700 billion taxpayer

funds for critical programs is made.” PX-1 at ARO&L (AR).
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691. The January 17 House Letter also noted, “In additoothe problems described above, the
inclusion of such a question so late in the proeelsot allow for necessary testing to correct
wording problems.” PX-1 at AR 840-41 (AR).

692. On January 18, 2018, Secretary Ross received aagepetter from numerous Members
of Congress urging Ross to reject the requestdaaditizenship question (hereinafter “January
18 House Letter”). PX-1 at AR 908-09 (AR).

693. The January 18 House Letter highlighted that, tidalg a new question this late in the
process allows no time for testing or the correcadwording problems, and only serves to
increase the risk to a census that has alreadyierped massive cost increases and heightened
levels of public mistrust.” PX-1 at AR 908-09 (AR).

694. The January 18 House Letter also highlighted tiattend of “unprecedented’ level[s]

of concern regarding the confidentiality” of censlaga “suggest that the addition of a
citizenship question could exacerbate confidemyi@ibncerns and severely undermine accuracy
and initial response levels. This, in turn, wouldrease the cost of the census by hundreds of
millions of dollars in non-response follow-up, test expensive component of the decennial
census operation.” PX-1 at AR 909 (AR).

695. On January 23, 2018, the Population Associatioroérican sent a letter to Secretary
Ross opposing the addition of a citizenship quastiod reminded Secretary Ross that, “As you
know, and as noted in the January 10 letter, quastire design and testing began nearly eight
years ago. With less than two years before Cer328, 2here is simply not enough time to
responsibly craft and evaluate how a citizenshigstjan would affect census participation.
Further, we are concerned that adding a questarnticplarly one that could influence enhanced

nonresponse follow up activity, will significantigcrease the costs of the 2020 Census at a time
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when Congress is already considering a requesttihherdministration to spend an estimated
additional $3 billion on the 2020 Census.” PX-JA& 1053-54 (AR).

696. On March 19, 2018 Secretary Ross received a leetsr the Latino Community
Foundation, which “strongly urge[d Ross] to reje inclusion of a citizenship question to the
2020 Census.” PX-1 at AR 1222 (AR).

697. The Latino Community Foundation explained, “Inchglia citizenship question to the
census will add to an extensive list of concerias tian and will suppress Latino participation.
Increased immigration enforcement, anti-immigrdngtoric in our political discourse, and
privacy concerns have already meshed togetheetiela climate of fear and aversion of the
federal government. In fact, a recent poll commissed by LCF showed that over 50% of
California's Latinos believe that their responsethe census might be shared with immigration
authorities.” PX-1 at AR 1222 (AR).

698. On January 26, 2018, Secretary Ross receivedea fadtn six former Directors of the
Census Bureau concerning the possible additioncgfzznship question. PX-116 (AR).

699. The former Directors stated that they were “trodlitelearn that the Department of
Justice has recently asked the Bureau to add ajnestion on citizenship to the 2020 Census.
We are deeply concerned about the consequence @idssible action and hope that our
objective observations provide a useful perspediefere final decision is made on this issue.”
PX-116 (AR).

700. The former Directors were also concerned that tlektian of the question had not been
appropriately tested: “There is a well-proven rayédtar process to suggest and test new

guestions. We strongly believe that adding ansiatequestion on citizenship status at this late
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point in the decennial planning process would pataccuracy of the enumeration and success
of the Census in all communities at grave risk.-P26 (AR).

701. The former Directors further explained that, initlepinion, “it is highly risky to ask
untested questions in the context of the compleg® Zensus design. There is a great deal of
evidence that even small changes in survey questier, wording, and instructions can have
significant, and often unexpected, consequencethéorate, quality and truthfulness of
response.” PX-116 (AR).

702. The former Directors further stated that in thgaimion “the effect of adding a citizenship
guestion to the 2020 Census on data quality ansluseaiccuracy, therefore, is completely
unknown. Also of import, overcoming unexpectedtables that arise as 2020 Census
operations unfold would add to the cost, withostaances that such efforts would yield a more
accurate outcome.” PX-116 (AR).

703. On February 9, 2018, Secretary Ross receivedex kettm Senator Jack Reed arguing
that a citizenship question “could lead to fewesp@ndents and less precision” and that “a
Census question on citizenship is unnecessarysagfbrmation is already gathered through the
American Community Survey.” PX-1 at AR 1086 (AR).

704. Secretary Ross also received a February 14, 2&E8 feom MinKwon Center on behalf
of Asian Pacific Americans Voting & Organizing tackease Civic Engagement (APA VOICE),
PX-1 at AR 1150 (AR).

705. The MinKwon Center’s letter explained that, “[a]ddia citizenship question at this time
will negatively impact response rates and the ammuamong millions of United States
residents, whether they are lawful permanent residasylees, refugees, Temporary Protected

Status beneficiaries, visa holders, undocumenteone of the 16.7 million people who have an
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undocumented family member living with them. CenBuseau representatives conducting field
tests have already reported unprecedented feargaraspondents. Out of fear, distrust, and
concern for how the data collected will be used stmated, test respondents have been reported
being visibly nervous, providing incomplete or in@zt information about household members.
Furthermore, as the 2020 Census topics were aladaipitted last March, introducing new
topics this late in the process would add significaosts to an already constrained budget.” PX-1
at AR 1150-51 (AR).

706. Secretary Ross also received a letter from 10 fe@iganizations on February 15, 2018.
PX-1 at AR 1122 (AR).

707. These Jewish organizations advised that, “If thesGe Bureau were to grant the
Department of Justice's request, it raises thdéiHiked of suppressing response rates from
immigrant and other minority communities. From Has on entry of immigrants from Muslim-
majority countries to the termination of DACA, Anea's immigrant communities feel
increasingly vulnerable. A new Census question abitimenship will raise fears about such
information now or in the future being used agaihstn or their loved ones. This will

potentially lower Census response rates and underthe Census's accuracy.” PX-1 at AR 1122
(AR).

708. The Jewish organizations’ letter also highlightieatt “the federal government continues
to conduct the American Community Survey to obestimates of the citizen population, the
data from which has been deemed suitable for ugetimg Rights Act enforcement cases,”
while “all questions that are included on the Genare carefully designed and tested to ensure

that the data collected is accurate. Adding a gquesb the Census at this stage of the planning
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process would disrupt preparation and increases cimsaddition to threatening the accuracy of
the data.” PX-1 at AR 1122 (AR).

709. On March 20, 2018 Secretary Ross received anattter from three Members of
Congress: Grace Meng, José E. Serrano and CaroiaBney. PX-1 at AR 1223 (AR).

710. Members Meng, Serrano, and Maloney explained tieat tepresent New York City,
which already has a substantial “hard to count’ytajions and has estimated substantial local
undercounts in the past. PX-1 at AR 1223 (AR).

711. Members Meng, Serrano, and Maloney advised thahgddcitizenship question to the
Decennial Census “will result in depressed andaneate response rates, which could have a
real and direct impact on the resources that Nevk Gty residents receive from the federal
government over the next decade,” and urged Segretass to reject the proposed citizenship
guestion. PX-1 at AR 1223 (AR).

712. On March 21, 2018 the Department of Commerce @&seived a letter from Gary Bass of
the Bauman Foundation, on behalf of nearly 120 pwlitical organizations opposing the
addition of a citizenship question to the 2020 Dee& Census. PX-1 at AR 1235 (AR).

713. On March 21, 2018 individuals representing Nativeekican interests wrote to Secretary
Ross and explained, “the addition of a citizengjupstion to the 2020 census form ... would
jeopardize the responses of hard-to-count comnaspitncluding those in Indian Country. We
are informed that immigrants and minority groups @aurrently fearful for the security and safety
of their families posed by the possibility of indlag a question on citizenship, which could have
a very negative impact on the accuracy of the 2D@@sus count (as highlighted by the Census
Bureau at the Fall 2017 meeting of its National kdwy Committee on Racial, Ethnic and Other

Population). We believe that a citizenship questimuld have a similar negative impact in
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Indian Country, resulting in an undercount of Aman Indians and Alaska Natives in 2020 that
surpasses their high undercount in 2010. Becaudedéngthy and complicated history of
discrimination against indigenous peoples in tloisrdry, American Indians and Alaska Natives
share a strong distrust of non-tribal governmeri®X*1 at AR 1239 (AR).

714. On March 22, 2018, Secretary Ross received a letter Constitutional Accountability
Center, on behalf of several organizations suchseéen Americans Advancing Justice, NAACP
Legal Defense and Education Fund. PX-3 at AR 3B®%AR).

715. The Constitutional Accountability Center’s lettelvesed that, “A new, untested
citizenship question would be an end-run arounddestitution's text, history, and values,” and
“Adding the new citizenship question proposed g/ Erepartment of Justice would undermine
the Census Bureau's constitutional commitment tomtall persons. It would also result in
inaccurate data, thereby biasing congressionalrippment, redistricting, and funding
decisions, for an entire decade, and producing fuhimequalities which would last even longer.
Overwhelming evidence shows that this new questioinbecomes a part of the 2020 Census,
will deter participation by immigrants across tleeiotry, who do not want an official record of
their immigration status and fear that their reggsnwill be used by the government to harm
them and their families. The Census Bureau's owa demonstrates "an unprecedented
groundswell in confidentiality and data sharing@ams, particularly among immigrants or those
who live with immigrants.” PX-3 at AR 3605-06 (AR).

716. The Constitutional Accountability Center’s letterther advised, “Adding a citizenship
guestion to the 2020 Census-given the overwhelmundence that it will chill participation and
produce inaccurate responses-would break faith th@rConstitution's mandate for a head count

of the entire nation.” PX-3 at AR 3605-06 (AR).
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717. The Constitutional Accountability Center’s lettésamadvised, “Although the Department
of Justice urges the addition of a citizenship tjaago the 2020 Census, it offers no reason to
doubt what the latest Census Bureau data showsigash persons to divulge their citizenship
status will chill participation by noncitizens aattizens alike and produce inaccurate data.
Instead, the DOJ maintains that a new citizenshgstion will ensure better enforcement of the
Voting Rights Act. This is false. Since the passafihe Voting Rights Act in 1965, the Census
has never asked all persons to report their csizign In other words, a mandatory question on
citizenship has never been necessary to ensurstrptatection of the right to vote. That is just
as true now as it was in 1965 when the Voting Rigdt was passed.” PX-3 at AR 3605-06
(AR).

718. Also on March 22, 2018, Secretary Ross receivettearlfrom Ready Nation, a council of
business leaders who wrote “to express our deegecorabout the Department of Justice's
request that the Census Bureau include an untgsestion about citizenship in the 2020 Census
guestionnaire” because “[t]he decennial Censusiges\critical data that informs decision-
making in both the private and public sectors.” P&t AR 3608-09 (AR).

719. The Ready Nation letter advised first that, “Addagew question this late in the
decennial Census process could reduce the accof#loy 2020 Census. We know from the
science of survey design that adding questions &stablished questionnaire essentially creates
a new questionnaire that needs to be validatedyEpeestion and the order of questions affect
how respondents answer the other questions. Whbarage is made to a standardized
guestionnaire that has already been tested, tiaditiy and validity of the questionnaire are

potentially affected, requiring the survey to beséed.” PX-3 at AR 3608-09 (AR).
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720. The Ready Nation letter also advised that, “Addangew question would incur additional
delays and costs, and waste taxpayer dollars &vat dlready been spent on designing and
planning the 2020 Census. The Census Bureau hgseteoh its multi-year, multi-million-dollar
research and testing phase for the 2020 Censu#sagmtl-to-end test in Rhode Island is
underway. And the schedule is already tight. Irst&#espending more money and time on
altering the questionnaire, additional taxpayefaislwould be better directed to addressing
ongoing challenges around deploying mobile techmptbat will yield a more accurate Census.”
PX-3 at 3608-09 (AR).

721. On March 23, 2018 Secretary Ross received a letsr various members of the
scientific community include the Acting Presidehtiee Federation of American Scientists, the
Director of 2020 Census Counts, and the PresidethecAmerican Political Science
Association. PX-1 at AR 1269-70 (AR).

722. The March 23 letter provided the following: “Thisquest is ill-conceived for a number of
reasons. We have more accurate methods for megsanthstudying non-citizenship, for
example through anonymous surveys. Imposing aeasizip question would lead to a lower
participation rate and substantial undercount abo® geographic regions and demographic
populations, undermining the scientific integrititioe entire project.” PX-1 at AR 1269 (AR).
723. The March 23 letter further reminded Secretary Rbas “[p]reliminary focus groups and
interviews with Census field representatives hdresady shown that greater fears of deportation,
threats of a “Muslim ban,” and the terminationtod DACA program are exacerbating already
high non-response rates among historically undertsalpopulations. The potential for an

increased undercount would have far reaching caesexgs.” PX-1 at AR 1269 (AR).
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724. Secretary Ross also received various letters thmutghe process from elected officials
and associations at other levels of governmentpsipg the proposed addition of a citizenship
guestion. See e.g.PX-1 at AR 1073, AR 1082, AR 1090 (AR).

V. THE MARCH 26 DECISION MEMO

725. On March 26, 2018, Secretary Ross sent a memorataliundersecretary Kelley titled
“Reinstatement of a Citizenship Question on theO2D2cennial Census Questionnaire.”
Secretary Ross concluded in the memorandum tha¢hsus Bureau should add a citizenship
guestion to the 2020 Decennial Census. PX-26 (A&®)discussed below, the decisionmaking
process departed significantly from normal Censue8u processes. And the March 26 memo
is rife with misstatements and material omissions.

A. Political Interference in the Decision to Add a Ciizenship Question

726. A federal statistical agency such as the Censusdushould follow the principle that it is
independent from political or other undue extemfiliences. PX-355 (AR).

727. Dr. Abowd testified that “a process where an aganakes a request to the Census
Bureau for data to be collected through the cersutsthen refuses to meet to discuss the
technical aspects of that data request” is verplproatic with respect to that principle. Nov. 14
Trial Tr. at 1266.

728. Dr. Abowd testified that the aspect of the prodeading up to the decision to include a
citizenship question where DOJ was directed byAtterney General not to meet with the
Census Bureau constituted “political influence”tba process. Nov. 14 Trial Tr. at 1267:20-
1268:4.

729. Mr. Thompson testified that in his experience asftrmer Director of the Census Bureau
and a career employee of the Census Bureau forsalimee decades, it is unprecedented for a

senior Department of Commerce official to dismigSesmsus Bureau technical recommendation
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based on extensive research without documentiagianale for such an action. Thompson Aff.
(Docket No. 516-1) at T 92.

B. Deviations from Census Bureau Standard Pre-Testin§rocesses in the
Decision to Add a Citizenship Question

730. Based on his extensive experience overseeing tberid&l Census and as Director of the
Census Bureau, John Thompson testified that isigpinion that the process for adding a
citizenship question to the 2020 Decennial Censustduted a significant deviation from the
Census Bureau’s standard practices. Thompson AR.

731. Both the Census Bureau and Dr. Abowd have a higharpof Dr. Thompson and of his
gualifications to offer an expert opinion in thesse. Nov. 14 Trial Tr. at 1192.

732. Mr. Thompson described the extensive and well-distedal testing processes the Census
Bureau has developed in order to (a) properly agseposed changes to the content of a Census
Bureau questionnaire and (b) avoid the risk of ucwolent or introducing inaccuracies into the
census data. Thompson Aff.  56; Nov. 9 Trial T566.

733. The Census Bureau does not have a manual for gogsprtesting that must be done to
prepare for each Decennial Census. Nov. 9 Triah566.

734. Instead, after each Decennial Census, the CensesBbegins preparing for the next
census by reviewing the previous census and raggasput from stakeholders on
improvements that could be made. Following thatess, detailed procedures for testing and
evaluation for the next upcoming census are thafiedt in order to account for issues specific to
that census. Nov. 9 Trial Tr. at 578.

735. In the decade before a Decennial Census, the C8uwaau conducts several large-scale
tests, including contacting tens of thousands dfeskes, to optimize the data collection

procedures. Nov. 5 Trial Tr. at 149:5-20.
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736. Mr. Thompson also described the procedure thatldhmufollowed if a new question is
proposed for the Decennial Census. First, the GeBseau should determine whether the
proposed question needs to be included on the Dedegdensus. Thompson Aff. § 57.

737. To do so, the Census Bureau should work with tHe©bf Management and Budget and
with the Department of Commerce Office of Generalidsel to determine whether the
information from the proposed question should Heected from the Decennial Census
guestionnaire. Thompson Aff. 1 57-58.

738. Before a decision was made to add a citizenshipteureto the 2020 Decennial Census,
the proposed citizenship question should have gaher an evaluation of the need for the data it
will produce and a determination of whether thaadaan only be collected through the
Decennial Census. PX-140 at AR 10901; PX- 359 at1.0rhompson Aff. Y 57-58; ;
Habermann Aff. (Docket No. 498-11) at § 24, 29,48E,see alsdl3 U.S.C. § 6.

739. There is no evidence in the Administrative Rectat the Census Bureau evaluated the
need for the data or concluded such data collestmsinecessary before deciding to add a
citizenship question to the 2020 Decennial Cen$is:1 through PX-14 (AR).

740. Nor is there evidence in the Administrative Redat the Census Bureau met with DOJ
to evaluate the need for data that would be pratlbgehe addition of a citizenship question.
PX-1 through PX-14 (AR).

741. Indeed, the Administrative Record reflects that Défdsed to meet with the Census
Bureau to discuss the need for a citizenship questi be included on the 2020 Decennial
Census. PX-4 at AR 9074 (AR); Thompson Aff.  6X:ID7 at RFA 170, 171, 201;

Habermann Aff. § 41.
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742. Once the need for a new question has been estatblialrigorous testing program of the
proposed question should begin. Thompson Aff. § 60.

743. A citizenship question should have been pretestéald a decision was made to add it to
the 2020 Decennial Census. PX-260; PX-271; PX-B&4.140 (AR); PX-134 (AR); PX-3 (AR);
PX-4 3890, 9867 (AR); Thompson Aff. 11 43-96; N6VvIrial Tr. at 169:19-23.

744. There is no evidence in the Administrative Rectiat there was any pretesting of a
citizenship question before a decision was madaeltbthe question to the 2020 Decennial
Census. PX-1 through PX-14 (AR); Thompson Aff. § 55

745. There has been no pretesting of a citizenship guresh the 2020 Decennial Census.
Nov. 14 Trial Tr. at 1280:4-8; Thompson Aff. { T@ensus Bureau 30(b)(6) Dep. Vol. | at
142:18-143:4; Habermann Aff. 9 56-58.

746. The first step of this testing program is for expén both subject matter and cognitive
design to develop several reasonable alternatorethé proposed question wording. These
experts help ensure that the Census Bureau hasawlderstanding of the desired uses of the
new data so that the new question can be wordadhieve the desired outcome. The subject
matter experts usually consist of staff from bdit €Census Bureau and the requesting agency.
Thus a citizenship question should have undergaisecognitive testing before the decision was
made to add it to the 2020 Decennial Census. Thomp§. § 60, 72; Habermann Aff.  56-
58; PX-140 (AR); PX-260; PX-271.

747. The second step of this testing program is to detbig entire questionnaire. Assessment
of the potential questionnaire design should take account the order in which the questions
will appear and the length of the questionnaireabee any given individual question may take

on added significance in a shorter questionnaissedsment of the potential questionnaire

113



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 120 of 332

should also take into account the interaction betwgestions on the questionnaire and whether
the wording of the question to be added is consistéth the instrument on which it is to be
included. Thompson Aff. § 63, 65, 67.

748. If there is not consistency between the wording gtiestion and the purpose of the
instrument in which it is found, respondents magsiion the instrument’s or question’s purpose
and their response rate can be impacted. Nov.&8 Tiri at 162-163.

749. For example, if the purpose of a citizenship questin the Decennial Census is to
determine a person’s citizenship status, respoadeay question why it is necessary to
differentiate, as the proposed citizenship quesioes, between citizens born in Puerto Rico and
those born in other parts of the United States..[Solrial Tr. at 152-153; Thompson Aff. I 69.
750. This cognitive testing is also essential in ordeenisure that the final question is worded
in such a way as to produce the desired data. TeomAff.  60; Habermann Aff. § 53ee
generallyPX-260, PX-364.

751. The next step of this testing is for cognitive ywnethodology experts to conduct
facilitated focus group studies to examine how ipidérespondents react to each of the
alternative questions. These cognitive testingigogroups are intended to determine whether
respondents understand the questions and are prgwdcurate answers, and whether questions
are worded or ordered in such a way that theyleall respondents to not respond either to
certain questions or to the entire questionnainenpson Aff. 1 72, 74; Habermann Aff. Y 57-
58.

752. This focus group testing should test the entirestjoenaire and the sequence in which the
guestions will be asked and be conducted with eesgmtative sample of the population of the

United States. Thompson Aff. § 73, 75.
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753. Focus group testing is crucial because it will gaveindication if questions are worded or
ordered in such a way that they will lead respot&lémnot respond either to certain questions or
to the entire questionnaire, which could in tursulein an undercount. Thompson Aff. I 74.
754. Focus group testing is particularly important ghli of Census Bureau research that
indicates growing concerns that respondents hatrepwivacy, confidentiality and government
surveys. Thompson Aff. I 78.

755. There is no evidence in the Administrative Rectat there was any cognitive testing of
a citizenship question before a decision was maaeld it to the 2020 Decennial Census
qguestionnaire. PX-1 through PX-14 (AR); Thompsoh Af78.

756. There was no cognitive testing of a citizenshipsgjoe prior to the decision to add it to
the 2020 Decennial Census. Thompson Aff. 9 60771Nov. 13 Trial Tr. at 997; Habermann
Aff. 1 13.

757. This failure to propose and test reasonable altemguestions is contrary to the Census
Bureau’s standard practices for considering nevstiues. Thompson Aff. § 71; Habermann
Aff. 11 42, 59, 63.

758. After alternative question wording is drafted aastéd through focus groups, a
comprehensive field testing program should thentkesentire proposed Decennial Census
guestionnaire, including the proposed new questioarder to test the effect of the question in
the context of the entire questionnaire. Thompstn{r62.

759. A citizenship question should have been field tkstea part of the entire Decennial
Census questionnaire before the decision was neaalédt it to the 2020 Decennial Census. PX-
271; PX-134 at 9865 (AR); PX-3 at AR 3560 (AR); BXt AR 3891, 9867 (AR); Thompson

Aff. 9 79.
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760. This field testing should have been conducted wiample that simulates to the greatest
possible extent a Decennial Census environmeriudimg a sufficient number of observations
to assess potential effects on hard to count papaotg and in such a way that the alternative
guestionnaires were administered to the sampleehmlds in a manner that replicates, to the
greatest extent possible, the way in which the Deieg Census will be conducted. Thompson
Aff. 1 80-81; Habermann Aff.  68.

761. There is no evidence in the Administrative Rectat there was any field testing of a
citizenship question before a decision was magaltbit to the 2020 Decennial Census. PX-1
through PX-14 (AR).

762. The Census Bureau never conducted any field teatiatyzing the effect of a citizenship
guestion on the 2020 Decennial Census. Census(8D@¢p. Vol. I. at 27; Nov. 5 Trial Tr. at
157; Nov. 13 Trial Tr. at 997-98.

763. After the Census Bureau field tests a new quesitighould re-interview either all, or at
least a subsample of, the respondents who completeshmple questionnaires to determine
whether respondents provided accurate answers. gsawmAff. § 82.

764. These re-interviews are of critical importance ésigning and testing a citizenship
guestion for the Decennial Census because betw&and®34 percent of non-citizens report
themselves as citizens when responding to thesosizip question included on the ACS
guestionnaire. Thompson Aff. § 82; PX-22 at AR 1284

765. There is no evidence in the Administrative Recdat there were any interviews of
respondents who participated in field testing pbgential citizenship question before a decision
was made to add a citizenship question to the Za@nnial Census. PX-1 through PX-14

(AR); Thompson Aff. 1 83-84.
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766. A new question added to the 2020 Decennial Certsuslé have been tested in the
context of the entire 2020 Decennial Census quastioe. Thompson Aff. § 62; Nov. 9 Trial
Tr. at 736.

767. There is no evidence in the Administrative Rectiat there was any testing of a
citizenship question in the context of the full 20Recennial Census questionnaire before a
decision was made to add it to the 2020 DecenrgakGs. PX-1 through PX-14 (AR).

768. The Census Bureau never conducted any testingitzanship question within the
context of the entire 2020 Decennial Census quasdioe. Nov. 5 Trial Tr. at 156; Nov. 9 Trial
Tr. at 736; Nov. 13 Trial Tr. at 997 -98.

769. Every cycle of Decennial Census pre-testing cultesavith end-to-end census tests
(typically there are three); these are a compreanefiigld test or “dress rehearsal” of the actual
Decennial Census and encompass every stage oérisascount. Nov. 5 Trial Tr. at 155.

770. The peak operations portion of the end-to-endisdstended to include all aspects of the
planned Decennial Census, “as a way to make sataliithe operations are in place, all of the
—everything is being tested out in the field.” N&vTrial Tr. at 155; Nov. 14 Trial Tr. at 1096.
771. The 2018 end-to-end test was “planned to test ahdate 2020 operations, procedures,
systems, and infrastructure together.” PX-4064at 5

772. In 2018, there was a single end-to-end test, cdedun Rhode Island. Nov. 5 Trial Tr. at
156.

773. A new question added to the 2020 Decennial Censestignnaire should have been part
of the 2018 end-to-end test in order to be adetyusasted prior to the 2020 Decennial Census.

Nov. 5 Trial Tr. at 149.
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774. The Census Form for the 2018 end-to-end did ndadgeca citizenship question. Census
Bureau 30(b)(6) Dep. Vol. I. Dep. at 225.

775. A citizenship question was not included in the émand test to prepare for the 2020
Decennial Census. Nov. 13 Trial Tr. at 998; NoVrtal Tr. at 156; Census Bureau 30(b)(6)
Dep. Vol. I. at 225; Nov. 13 Trial Tr. at 998:4-11.

776. A citizenship question added to the 2020 Decer®@lsus should have undergone
randomized controlled trial (RCT) testing to deterenthe effect of the addition of a citizenship
guestion to the 2020 Decennial Census. PX-162;aC88sus Bureau 30(b)(6) Dep. Vol. II. at
430; Nov. 13 Trial Tr. at 923.

777. There is no evidence in the Administrative Rectiat there was any RCT testing of a
citizenship question before a decision was madsltbit to the 2020 Decennial Census. PX-1
through PX-14 (AR).

778. A citizenship question on the 2020 Decennial Cemgasnever the subject of RCT
testing. 30(b)(6) Dep. Vol. Il. at 427; Nov. 13 dIrTr. at 925.

779. The analysis of the results of any pre-testing oéa question to be added to a Decennial
Census should be discussed with the Census Bud¥@&oey committees, the Office of
Management and Budget (“OMB”), and outside reseacivith expertise in questionnaire
design and in the subject matter area relatedeto¢iv questionnaire. These consultations
should happen before a final decision is made tbtlael question to the Decennial Census
guestionnaire. PX-140 (AR); PX-134 (AR); PX-3 at BAB60 (AR); PX-4 at AR 3890, 9867

(AR); Thompson Aff. I 85; Habermann Aff. § 35, 3@-46.
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780. Without these discussions there is a significesht that the resulting data from the
proposed new question will not meet the intendestinéhompson Aff. § 87; Habermann Aff. |
35.

781. Mr. Thompson testified that, following consultatiatth outside groups and experts,
under standard Census Bureau procedures, the CBasesu would then make a
recommendation to the Department of Commerce ortheher not to proceed with the new
guestion on the Decennial Census. Thompson Af8.9 8

782. There is no evidence in the Administrative Rectat there was any discussion of a
citizenship question with Census Bureau advisomrodgtees, the Office of Management and
Budget, or outside researchers before Secretary Rade the decision to add it to the 2020
Decennial Census. PX-1 through PX-14 (AR).

783. A new question added to the 2020 Decennial Cerfsugd have been noticed for public
comment before the decision was made to add lted®ecennial Census. PX-140 (AR); PX-134
(AR); PX-3 at AR 3560 (AR); PX-4 at AR 3890, 986AR).

784. There is no evidence in the Administrative Rectiatt the Census Bureau noticed a
citizenship question for public comment before eislen was made to add it to the 2020
Decennial Census. PX-1 through PX-14.

785. There was never any opportunity for public comn@nthe addition of a citizenship
guestion on the 2020 Decennial Census prior t&Hdeetary’s decision to add the question to
the 2020 Decennial Census.

786. If there are any questions about whether a cepr@ioess or methodology is consistent
with Census Bureau Quality Standards, one optidm consult Census Quality Program staff for

guidance on how to proceed. Nov. 14 Trial Tr. &83L.2
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787. There is no evidence in the Administrative Rectiat Census Quality Program staff were
consulted regarding the addition of a citizenshipsiion before a decision was made to add it to
the 2020 Decennial Census. PX-1 through PX-14 (AR).

788. In fact, Quality Program staff were never consuitatth respect to the addition of a
citizenship question to the 2020 Decennial Cendos. 14 Trial Tr. at 1284.

C. The March 26 Memo Was Prepared Without Adequate Cosultation of
Census Bureau Officials

789. James Uthmeier and Earl Comstock took the leadaftirthy the original version of the
March 26 Ross Memorandum. Comstock Dep. at 242-43.

790. Senior political appointees at DOJ (including Bhumate, Chad Readler, and Hashim
Mooppaan) reviewed and commented on multiple dadftee March 26 memo prior to its
issuance. PX-3 at AR 2036-37, 3669 (AR), PX-4 Rt14 253, 11294-295, 11325 (AR),
COM_DIS 17064-065, COM_DIS 17066-67, 17133. Altlése documents were withheld as
privileged.

791. Undersecretary Kelley testified she did not suligiliy participate in the drafting of the
March 26, 2018 memorandum. Kelley Dep. at 68-69.

792. Census Bureau professionals were only allowedviewethe March 26 decisional
memorandum to assure that information about thes@eBureau was technically correct;
Census Bureau professionals did not make subsgacitanges. Jarmin Dep. (Docket No. 511-3)
at 169, 173.

793. Neither Undersecretary Kelley nor Census Bureatepsionals made any substantive
changes to the March 26 decisional memorandumei&lep. at 69; Jarmin Dep. (Docket No.

511-3) at 169, 173.
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D. Secretary Ross’ Congressional Testimony Just Prido the Decisional Memo
(March 2018)

794. Secretary Ross testified before the House Appropns Committee on March 20, 2018.
PX-491.

795. Congressman José E. Serrano asked Secretary Rossids the President or anyone else
in the White House directed you to add this omailar question to the 2020 Census?” Secretary
Ross responded that the Department of Commercéregsonding solely to Department of
Justice’s request.” PX-491.

796. On the same day, Representative Grace Meng askeet&y Ross if “the President or
anyone in the White House discussed with you ooaeyn your team about adding the
citizenship question?” PX-493. Secretary Rossedpl am not aware of any such.” PX-493.
797. Two days later, on March 22, 2018, Secretary Restdfied before the House Ways and
Means Committee. PX-480.

798. Congresswoman Judy Chu asked if Secretary Rosd tellher “whether the Department
of Commerce plans to include the citizenship qoesith the 2020 Census?” Secretary Ross
responded that the “Department of Justice, as ypowkinitiated the request for the inclusion of
the citizenship question” to the Decennial CenBu&480.

799. During each of these exchanges, Secretary Rogstlishention that he requested that
DOJ send a letter requesting the addition of aemtship question on the 2020 Census. PX-2;

PX-491; PX-492; PX-493; PX-494; PX-537.
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E. The Conclusions in the Decisional Memorandum
1. Statements Concerning the Genesis of a Citizensh@uestion

800. Secretary Ross stated in his March 26, 2018 Dewasidemorandum, that “the

Department of Justice (“DOJ") requested that theslie Bureau reinstate a citizenship question
on the decennial census.” PX-26 (AR).

801. In his March 26 memo, Secretary Ross wrote thdlotfiong receipt of the DOJ request, |
set out to take a hard look at the request andenswonsidered all facts and data relevant so that
| could make an informed decision. To that end,Department of Commerce immediately
initiated a comprehensive review process led bydesus Bureau.” PX-26 (AR).

802. Contrary to the statements in his March 26 memo:

a. Secretary Ross had personally sought the addifiarc@izenship question
months prior to the DOJ request and had directg@shat DOJ request the
addition of a citizenship question. PX-2 (AR); PE\R); PX-55 (AR); PX-537
(AR); PX-58 (AR); PX-298(R) at RFA 62; Teramoto &t.28-32; Comstock Tr.
at 145-46.

b. Prior to Secretary Ross’s efforts, DOJ had notested addition of a citizenship
guestion or block-level citizenship voting age plapon (CVAP) data to enforce
the VRA. PX-298(R) at RFA 66, 100.

C. Secretary Ross’s consideration of a citizenshistoe did not commence
“following receipt of the DOJ request,” but ratistarted almost ten months
earlier. PX-2 (AR); PX-55 (AR); PX-58 (AR); PX-19R).

d. The Department of Commerce did not “initiate a coghgnsive review . . .
Following receipt of the DOJ request”; the reviefthos issue by Ross’s senior

aides started well in advance of the DOJ requesePFOF I1I.C.
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The review process was not “led by the Census Buitear did Secretary Ross
meet “with Census Bureau leadership on multipleasmms to discuss their
process for reviewing the DOJ request, their dagdyais, my questions about
accuracy and response rates, and their recommendaRather, Secretary Ross
made his decision based on minimal contact withsGgmureau leadership and
experts during the review process (limited to omeetimg on February 12), and
dismissed the repeated admonition that addingzenghip question was “very
costly, harms the quality of the census count,vaodld use substantially less
accurate citizenship status data than are avaifedmie administrative sources.”

PX-22 (AR); PX-25 (AR); PX-3 at AR 9450 (AR); Noy3 Trial Tr. at 883-884.

2. Statements Concerning the Secretary’s Process

803. Secretary Ross did not take a “hard look at theJD@quest” nor did he “consider all

facts and data relevant,” but as detailed belongrigd key facts and data.

a.

The March 26 Memorandum takes the DOJ requesegntt face value. There
is not a single “hard” question raised about itirde hard look would have raised
any number of obvious questions.

The Secretary does not ask anything about why B¥@ded a question on the
Decennial Census to enforce the Voting Rights A¢RA”). The Act was
enacted in 1965 and between now and then, DOJewvas had CVAP data
calculated from a question asked of every househatdy “hard look,” would
have asked how DOJ had been able to enforce theoAtie previous fifty plus
years but apparently not now. Has something cldthgd&'hat exactly is the

problem with the existing data and how in conctetens is it insufficient? None
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of these basic questions were raised in the Segi®taemorandum, or anywhere
in the administrative record.

C. In fact, as detailed in PFOF 1X.B.2, the eviderxcthat DOJ has been able to
enforce the VRA in the past and that there is ms@a why it required a census
guestion asked of every household. In any evkatSecretary did not probe DOJ
on this point.

d. A “hard look,” would have raised related questiabsut why a citizenship
guestion needed to be on the 2020 Decennial CeWwhat was the rush?
Especially since citizenship was not one of thec®for the census reported to
Congress as required under 13 U.S.C. 141(f)(1)y @duld not the matter be
tested and analyzed, consistent with the Censusliseatablished proceduresge
PX-4 at AR 3890 (AR); PX-3 at AR 2304 (AR); PX-1@4R) for the 2030
census? The answer to this might have been apgadnhe Secretary asked
why the question was needed in the first place.

e. A “hard look” would have meant inquiring about witne DOJ had refused to
have a technical meeting with Census officialsiszcuss how the Census Bureau
might best meet DOJ’s needs. As discussedPFOF Ill.I, DOJ’s refusal to
meet was, at least unusual and inexplicable.

f. A “hard look” would have raised the question of Wiez the Census could
disclose census block level data consistent wétugtry confidentiality
provisions. These provisions, found in Sectiorf Gitde 13, say the Census
cannot disclose identifying information for respentk. As it stands, it is wholly

unclear that consistent with these statutory piorg the Census Bureau can
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produce for DOJ any better quality information tlitaamiready does nowSee
PFOF I1X.B.4.

g. A “hard look” at DOJ’s request would have examimdtether asking a question
about citizenship on the Decennial Census was adedagrovide DOJ with the
best data. As discussed at PFOF IlI.H.2.c, IV.Eh&,Census Bureau
unambiguously advised the Secretary that AltereaB\asking a citizenship
guestion) “would use substantially less accurateeriship status data than are
available from administrative resources.” PX-2RJANov. 13 Trial Tr. at 885.

804. In sum, the Secretary took no “hard look” of anydkat DOJ’s request. The only
reasonable inference to be drawn here is thatebeegary deliberately did not ask the many
obvious but “hard” questions to be asked about B@eXjuest; the answers to those questions
would lead to rejecting DOJ’s request or, at they Weast, requiring further study before a
citizenship question could be placed in the Decdr®ensus. Moreover, it would have been
nonsensical for the Secretary to have asked tlweted “hard” questions given that it was the
Secretary who had pushed DOJ to ask a citizensteptpn in the first place. Not only did the
Secretary not take a “hard look,” his failure tosiois best explained by his strong interest in
adding a citizenship question to the census, amast that was prior to, and was independent of,
the DOJ request.

3. Conclusions Regarding Sufficiency of Testing

805. Secretary Ross stated in his March 26, 2018 Mendorarthat “the citizenship question
has been well tested.” PX-26 (AR).

806. Two problems with Secretary Ross’ assertion areugg from the face of the March 26
memo. First, notwithstanding his assertion thatgbestion is “well tested,” the Secretary’s

analysis makes clear over and over again that assWvat would have been available had the
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guestion been well tested are not available. kample, the Secretary states that “there is no
information available to determine the number adgde who would in fact not respond to a
citizenship question being added.” PX-26 at 5 (AE)sewhere he says, citing a former Chief
Executive Officer of the Census, “no empirical dexested on the impact of a citizenship
guestion on responses.” PX-26 at 3 (AR). In faete is empirical evidence, but as Mr.
Thompson testified, had “there been a thorougimigsind evaluation program, the Secretary
would not find himself saying that he had no gaudrimation on this subject.” Thompson Aff.
1 94.

807. Second, while the Secretary states that the gueistiwell-tested (presumably for the
ACS), he ignores the testing implications stemnifing the evidence that the question did not
perform well on the ACS, with noncitizens frequgrahswering that they were citizens. (Oddly,
the Secretary cites this evidence for the proposithat the question does not perform well on
the ACS without drawing the obvious inference ting suggests the question might also not
perform well on the Decennial Census. PX-26 at B)(AThese facts indicate not that the
citizenship question was “well tested” but rattieat there was cause for caution.

808. In any event, the question was not well testedsag@d by governing regulatory
requirements and standards. During trial, Defetgl@ole witness, Dr. Abowd, testified that the
only testing of a citizenship question of whichvs aware was for the ACS. Nov. 14 Trial Tr.
at 1271-73.

809. The citizenship question on the American Commugityvey was last tested in 2006.

PX-310.
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810. As discussed above, the Census Bureau did not coady cognitive testing or field
testing, including randomized control testing (RCi6)analyze the effect of a citizenship
guestion on the 2020 Decennial Census.

811. This lack of testing conflicted with the Census &ur’'s well-established process for
making changes to the questionnaire, under whighe[Census Bureau must test the wording of
the new question.” PX-4 at AR 3890 (AR); PX-3 at 2804 (AR); PX-134 (AR); November 14
Trial Tr. at 1264:20-25.

812. The testing of the addition of a citizenship quasto the 2020 Decennial Census did not
comply with the standards set out in the Census&uftatistical Quality Standards. PX-260.
Under Sub-Requirement A2-3.3 of the Statistical IQu&tandards, pretesting is not required for
guestions that performed adequately in anotheresubut Dr. Abowd testified that the
citizenship question on the ACS is not adequatefyopming. Nov. 14 Trial Tr. at 1287-88.

813. The testing of the addition of a citizenship quasto the 2020 Decennial Census did not
comply with the standards set out in the “Plannegtdlbopment and Submission of Subjects
Planned for the 2020 Census Program and Questlanad® for the 2020 Census Program”
Memorandum (the “Blumerman Memorandum”). PX-271.

814. The testing of the addition of a citizenship quasto the 2020 Decennial Census did not
comply with the standards set out in the Censug&us response to Question 31 in the
guestions posed by the Commerce Department abodtdowd’s January 19 memorandum.
PX-132 (AR); PX-140 (AR).

815. The testing of the addition of the citizenship digsdid not comply with the standards
set out in “Census Bureau Standard: Pretestingt@uesires and Related Materials for Surveys

and Censuses.” PX-364 (“Census Bureau Pretestargl&tds”). The Census Bureau Pretesting
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Standards explicitly state “if there is insufficieavidence about how well a question performs,
the question must be subjected to some form oftmquresire pretest.” PX-364.

816. According to these Census Bureau Pretesting Stdsdiithe Department of Commerce
was not able to determine definitively how a citigbip question would perform on the
Decennial Census, it must pretest the question.36X

817. The testing of the addition of a citizenship quasto the 2020 Decennial Census also did
not comply with Principle 4 of the Principles and&tices of a Federal Statistical Agency. PX-
355.

818. The Census Bureau's representative, Dr. Abowdfiegbthat the Decennial Census was
not adequately tested. Census Bureau 30(b)(6) Yoapl. at 142-43.

819. Dr. Abowd also testified that a citizenship questias not been well-tested in the context
of the short-form Decennial Census. Nov. 15 Trialak 1330.

820. A citizenship question on the 2020 Decennial Cestast form has never been certified
by OMB as being properly tested. Nov. 15 Trial dr1329.

821. The Decennial Census with a citizenship questios ned adequately tested in the view of
Former Census Bureau Director Mr. Thompson. Thomgst  13.

822. Mr. Thompson testified that the addition of a @hship question was a significant
deviation from standard practice and that Secrdtmgs’s statement regarding testing is not
supported by the Administrative Record. Thompsoh fAB2.

823. Dr. Hillygus and Dr. Barreto also testified tha¢ thecennial Census with a citizenship

guestion was not adequately tested. Nov. 5 TriabT157:14-16; Nov. 9 Trial Tr. at 737:3-6.
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a. Dr. Hillygus and Dr. Barreto testified that a a#isship question is a sensitive
guestion both for individuals who live in housel®ldith non-citizens and for
Hispanics. Nov. 5 Trial Tr. At 51:12-25.
b. Dr. Hillygus testified that other experts agree {hv@-testing of the citizenship
guestion as part of the Decennial Census questi@iisaequired. Nov. 5 Trial
Tr. at 169:24-170:5; Nov 9 Trial Tr. at 604:10-13.
824. Six former Census Bureau directors wrote to the @eme Department to state their
view that the citizenship question had not beemadtely tested. PX-116 (AR).
825. The National Academics of Sciences, Engineerind,Madicine’s Committee on
National Statistics (CNSTAT) Task Force on the 20@@ennial Census concluded that the
citizenship question had not been properly testedhtlusion on the Decennial Census. PX-539.
826. As Dr. Hillygus and Mr. Thompson testified, thetf#ltat a question has previously been
used on the ACS does not mean that it has beeopygiely tested to be used on the Decennial
Census due in part to the importance of testingraine questionnaire before it is used. Nov. 5
Trial Tr. at 149; Thompson Aff. § 63.
827. There are several differences between the ACS aueérihial Census questionnaires that
affect the relevance of ACS testing in the Decdrdénsus context. Nov. 5 Trial Tr. at 149;
Thompson Aff. § 63.
828. Changes to the Decennial Census are more drarhaticchanges to the ACS. Nov. 14
Trial Tr. at 1263:12-15; 1284:12-15.
829. The ACS is a different survey instrument and hdgfarent purpose than the Decennial

Census questionnaire. Thompson Aff. I 32.
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830. First, the ACS is a much longer questionnaire therDecennial Census questionnaire
and includes over 70 questions. Thompson Aff. F63255; PX-665.
831. By contrast, the 2020 Decennial Census will contdimuestions, if a citizenship question
is included. Thompson Aff.  63; Nov. 5 Trial Tt.159:3-15.
832. A question concerning citizenship may take on adsiguificance to a respondent in the
context of the much shorter Decennial Census dquesire. Thompson Aff. § 63; PX-162 at 39;
Nov. 5 Trial Tr. at 159:3-15.
833. Second, the macro-environment is different betweean the ACS was last tested and the
current environment. Nov 9 Trial Tr. at 737:3-1@&W 14 Trial Tr. at 1258-59.
a. The ACS was most recently tested in 2006. Nov. 4l Tr. at 1252, 1258.
b. The current political macro-environment is differénom that of 2006 and it will
be a difficult macro-environment for a citizenshjipestion on the Decennial
Census in 2020. Nov. 9 Trial Tr. at 616:12-23, 619520:1, 737:3-16; Nov. 14
Trial Tr. at 1258-59.
834. Third, survey methodologists have shown that thestjon order and context—not just the
guestion wording—is relevant to evaluating dataligyaunit and item nonresponse. Nov. 5 Trial
Tr. at 149; Thompson Aff. I 63.
a. The Census Bureau agrees that question sequeraniraffect response rates,
including in unanticipated ways that could be digred through testing. Census
Bureau 30(b)(6) Dep. Vol. I. at 14-15.
b. The citizenship questions on 1950 census and oDélennial Census long form
were preceded by a question on place of birth /gt). Nov. 5 Trial Tr. at 150;

Docket No. 516-1 11 65, 66; Nov. 14 Trial Tr. av42/5.
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C. On the ACS citizenship status is asked as a folipvte the question: “Where was
this person born?” PX-255; Nov. 5 Trial Tr. at 16®- Only those who indicate
that they were born outside the United Statesleme asked about citizenship
status in the ACS internet self-response. PX-255,.18 Trial Tr. at 159-60.

d. In contrast, as indicated by the language submiti€Congress, the 2020
Decennial Census will ask about citizenship with@prreceding nativity question
regarding place of birth—and it will be asked dfiatlividuals regardless of their
method of response. PX-489; Census Bureau 30(DEp) Vol. |. at 22-23;
Docket No. 516-1 1 66; Nov. 14 Trial Tr. at 1275.

e. The nativity question on the ACS may cause respatisde be more comfortable
with the citizenship question. Thompson Aff. § 66.

f. As such, the absence of the nativity question leetioe citizenship question on
the 2020 Decennial Census questionnaire may cagpemdents to feel that the
citizenship question is intrusive and cause thebettess willing to respond.
Thompson Aff.  66. This creates a fundamentatferent context on the ACS
than the context for a citizenship question on@keeennial Census. Nov. 5 Trial
Tr. at 160:11-17.

g. The Census Bureau is not aware of any cognitiventgsf citizenship question
without a preceding question about nativity. CerBuseau 30(b)(6) Dep. Vol. I.
at 24:4-9; Nov. 14 Trial Tr. at 1275:11-18.

h. The Administrative Record indicates that no testnghe effect of question order
was conducted for the addition of a citizenshipstioa to the 2020 Decennial

Census. PX-1 to PX-14; Thompson Aff. § 66; Nov.Ttil Tr. at 1275.
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J-

On the ACS, there are many other questions thaeraai¢ particular question
potentially less salient. PX-255; Nov. 5 Trial &t.160:19-161:6. This context
difference could affect survey responses. Nov.iélTr. at 160:19-161:6.
Secretary Ross stated in his March 26, 2018 merdararthat placing the
guestion at the end of the survey will “minimizeyampact on decennial
response rates.” PX-26 (AR). However, Dr. Hillydastified that this statement
by Secretary Ross reflects a fundamental misuralestg. Respondents are
directed to answer all of the questions on the Deieé Census questionnaire
sequentially for each member of their househoidother words, respondents
will see a citizenship question when they answercégnsus questionnaire for the
first member of the household, and before they ansmy questions about other
members of the household. Nov. 5 Trial Tr. at 121-Bdditionally, on a paper
form, respondents can view all of the questionstgetompleting any of it. PX-

4809.

835. Fourth, the form of the question may affect respaiages. Docket No. 516-1 at 11 68-70.

a.

b.

The ACS citizenship question includes five resparagegories rather than asking
a simple yes/no question. PX-255.

Members of Congress and other stakeholders hasedraoncerns about the
response category “Yes born in Puerto Rico, GuaelLS. Virgin Islands, or
Northern Marianas” because respondents in Puedo iRay be offended by the
perception that their citizenship is different froimat of citizens in the mainland
United States and thus potentially less likelygspond. Thompson Aff. § 69;

Nov. 5 Trial Tr. at 162:9-25.
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C. However, there is no evidence in the AdministralRexord that any alternative
guestion designs, including a simple yes/no questiere considered or tested
before Secretary Ross made the decision to addlGlsecitizenship question to
the 2020 Decennial Census questionnaire. Thomps$ofi A1.

836. The Administrative Record indicates that no testirag conducted to determine how the
absence of the nativity question or how the usd@tpecific wording from the ACS citizenship
guestion will influence response rates to a citkrgm question if asked on the Decennial Census.
PX-1to 14 (AR); Thompson Aff. § 71.

4. Conclusions Regarding Decline in Response Rate akapense

837. Secretary Ross stated in his March 26, 2018 Dewasidemorandum that “neither the
Census Bureau nor the concerned stakeholders doaldnent that the response rate would in
fact decline materially.” PX-26 (AR).

838. He further stated that “the [Commerce] Departmereisew found that limited empirical
evidence exists about whether adding a citizenghgstion would decrease response rates
materially” and “the Census Bureau’s analysisrthtl provide definitive, empirical support” for
the proposition that the addition of a citizenstpigestion to the 2020 Decennial Census would
reduce response rates. PX-26 (AR).

839. Prior to issuance of the memo, the Census Bureatidad an analysis to Secretary Ross
finding that adding a citizenship question to tB2@ Decennial Census would lead to a 5.1%
decrease in self-response rates for householdainomg noncitizens. PX-22 (AR); PX-297 at
RFA 84.

840. Dr. Abowd testified that he discussed the declinself-response rates with Secretary

Ross during the February 12 meeting. Nov. 13 Tiniadt 921.
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841. Secretary Ross stated in his March 26, 2018 merdararthat while the Census Bureau
considered whether non-response follow-up incregesedting from the addition of a citizenship
guestion would lead to increased costs, “this estemvas difficult to assess.” PX-26 (AR).

842. Prior to issuance of the memo, the Census Bureawdad an analysis to Secretary Ross
estimating that the decrease in self-response catesed by adding a citizenship question to the
2020 Decennial Census would lead to an increasesdts of at least $27.5 million and that this
was a “conservative” estimate. PX-22 (AR), PX-29REA 86.

843. The Census Bureau has subsequently found thatgddiitizenship question to the 2020
Decennial Census would lead to a 5.8% decreas#finesponse rates and an increase in costs
of at least $91.2 million. PX-297 at RFA 87; PX-162

844. Secretary Ross stated in his March 26, 2018 Dewasidemorandum that the difference
in “nonresponses to the [ACS] citizenship questifam”non-Hispanic whites and Hispanics were
“‘comparable” to the difference in “nonresponsegdte other questions,” such as marriage,
educational attainment, monthly gas costs, week&eaabin the past 12 months, wage/salary
income, and yearly property insurance. PX-26 (AR3:297 at RFA 88.

845. The difference in nonresponse rates for Hispamdsr®n-Hispanic whites for the ACS
citizenship question is larger than the differefaxenonresponse rates for Hispanics and non-
Hispanic whites for the questions about marriagecational attainment, monthly gas cost,
weeks worked in the past 12 months, wage/salagmes and yearly property insurance. PX-
297 at RFA 89-95; PX-9 (AR).

846. In analyzing the impact of the addition of a citizhip question, the Census Bureau found
empirical evidence that a citizenship question doatluce response rates and provided that

evidence to Secretary Ross. PX-297 at RFA 96-972PXAR); PX-162 (AR).
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847. In analyzing the impact of the addition of a citizhip question, the Census Bureau did
not make or find any analysis which concluded agl@dirtitizenship question would not impact
response rates. PX-297 at RFA 98.

848. The Census Bureau’s analysis produced crediblentijave evidence that the addition
of a citizenship question could be expected to tawe self-response rate in households that
may contain noncitizens. Nov. 13 Trial Tr. at 923.

849. Dr. Barreto and Dr. Hillygus testified that decadésocial science research, including
Census Bureau reports, establish that the addifiarcitizenship question will reduce self-
response rates on the 2020 Decennial Census, apacnong Latino and immigrant
communities. Nov. 9 Trial Tr. at 590:13-18, 59139P:2; Nov. 5 Trial Tr. at 30, 50-5%ee
alsoPFOF VII.D.2-3.

850. Dr. Barreto’s survey results also provide credigleantitative evidence confirming that
the addition of a citizenship question to the 20@@ennial Census will be expected to lower
self-response rates both nationally and differdgtand will ultimately exacerbate the net
differential undercount of Latino and immigrant aoomities in particular. Nov. 9 Trial Tr. at
590:19-24, 591:9-12, 671:6-671:19, 672:13-672:Z5%,80-675:14see alsd”FOF VII.D.3.

851. Dr. Barreto provided empirical evidence that betw28 and 35 million people would not
respond due to a citizenship question on the 20&teBnial Census, of which 10-11 million
people would be Hispanic. Thus, although the Higppopulation is only 13% of the national
total, they would constitute approximately 35%lodde affected by a citizenship question. Nov.

9 Trial Tr. at 683-686; PX-675; PX-676.
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852. Secretary Ross’s decision memo repeatedly refesané@mation provided by The
Nielsen Company, particularly as a source of “emairevidence about the impact of sensitive
guestions on survey response rates.” PX-26 (AR).

853. But Christine Pierce, the Senior Vice PresiderDatfa Science for the Nielsen Company
who spoke with Secretary Ross about a citizenshgstipn, testified that the Secretary’s
decision memo does not accurately reflect the belep conversation she had directly with the
Secretary and Michael Walsh, a Commerce Departtaetyer, about a citizenship question.
Ms. Pierce, the stakeholder referenced in the $gte decision memo as a purported source of
“empirical evidence about the impact of sensitivesiions on survey response rates,” testified at
trial that Nielsen did not provide any such eviden®ierce Aff. (Docket No. 498-18) at 11 15,
18.

854. In fact, Pierce testified that Secretary Ross’ssiec memo materially mischaracterized
her input and omitted key facts (including her “gairocal[]” concern “that a citizenship
guestion would negatively impact self-responsesiatdd. at 11 9, 12-18.

855. Secretary Ross’s decision memorandum states ih#hétbest of [Nielsen’s] knowledge,
no empirical data existed on the impact of a aitste@p question on responses.” PX-26 at AR
1315. But Ms. Pierce testified that she “did not ‘$a the best of [my] knowledge no empirical
data existed on the impact of a citizenship quastio responses.” Pierce Aff. I 10.

856. Secretary Ross stated in his March 26, 2018 merdararthat the “Census [Bureau] was
not able to isolate what percentage of decline sgased by the inclusion of a citizenship
guestion rather than some other aspect of theftong survey,” and “[t]he Department of
Commerce is not able to determine definitively hoalusion of a citizenship question on the

decennial census will impact responsiveness.” BXAR)

136



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 143 of 332

857. Conducting an RCT would have allowed the Censug®uto isolate the effect of a
particular question, such as a citizenship questiarresponse rates. Nov. 13 Trial Tr. at 923-
26.

858. Employees at the Census Bureau developed a propi3€dest for the content of a
citizenship question on the 2020 Decennial CerB¥s164; PX-165.

859. The proposal would have taken six weeks to cotleeidata, and would have cost
between $2 million and $4.1 million, which is mortegt the Census Bureau has. PX-165; PX-
268; Census Bureau 30(b)(6) (Abowd) Vol. II. (Dock82-4) at 426-27; Nov. 13 Trial Tr. at
1001-02.

860. The Census Bureau could have conducted an RCTeotitthenship question prior to
printing the questionnaires for the 2020 Decen@imsus. PX-268; Nov. 13 Trial Tr. at 1002.
861. A group of decision makers including Under Secrekalley made the decision not to
conduct this proposed RCT. Census Bureau 30(tN&)wd) Vol. Il. (Docket 502-4) at 427: 8-
11; Nov. 13 Trial Tr. at 1002.

862. The Census Bureau has subsequently updated thesignalthe January 19 Memo in an
August 6, 2018 memorandum titled “UnderstandingQloality of Alternative Citizenship Data
Sources for the 2020 Census” (hereinafter “Augugteno”; also known as “White Paper” or
“Brown Memo”). PX-162; DX-2; PX-297 at RFA 24; No%3 Trial Tr. at 895-96.

863. The August 6 Memo is the most recent version otéleanical report performed under the
supervision of Dr. Abowd. Nov. 13 Trial Tr. at 895.

864. The December 22 Memo constitutes an earlier dfafteoAugust 6 Memo. PX-4 at AR

11634 (AR); Nov. 13 Trial Tr. at 896.
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865. Dr. Abowd testified that the methodology reflectedhis memorandum was appropriate
and that the memorandum “constitutes the best sisalyat the Census Bureau can do of the
consequences of adding the citizenship questitimet@020 census ... with the available data.”
Nov. 13 Trial Tr. at 897.

866. Dr. Abowd agrees with the conclusions of this meandum. Nov. 13 Trial Tr. at 897.
867. The August 6 Memo developed a “cautious” and “coreté/e” estimate that an
additional 5.8% of households with at least onecit@en would not self-respond to the 2020
Decennial Census because of the addition of aeatsizip question. PX-162 (AR); PX-297 at
RFA 24; Nov. 13 Trial Tr. at 897-98.

868. This 5.8% is the “best conservative estimate” efddverse impact of the addition of a
citizenship question on response rates to the p@@2@nnial Census. PX-162 (AR); Nov. 13
Trial Tr. at 897.

869. The August 6 Memo’s 5.8% conservative estimateaget on 2016 ACS data compared
against 2010 Census data. Nov. 13 Trial Tr. at 828-

870. The 5.8% estimate is conservative, in part, becausdased on: (a) ACS data that does
not reflect the prominence of a citizenship questia the Decennial Census compared to the
ACS; (b) 2016 data that does not reflect the chapgiacro-environment in which a citizenship
guestion would be asked on the 2020 Decennial Geasul (c) the comparison of citizen
households against non-citizen households andftiterdoes not include any possible reduction
in self-response among all-citizen households. BX{AR); Nov. 13 Trial Tr. at 901-03.

871. Dr. Abowd testified that the assumption that aeitiship question will not have any

effect on all-citizen households is probably wroR¥%-162 (AR); Nov. 13 Trial Tr. at 903-05.
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872. The August 6 Memo is being submitted for peer ngeig publication by the Census
Bureau. Nov. 13 Trial Tr. at 1015-16.

5. Conclusions Regarding Respondent Burden

873. Secretary Ross stated in his March 26, 2018 Dewasidemorandum that “for the
approximately 70 percent of non-citizens who algeaswer this question accurately on the
ACS, the question is no additional imposition.” RB{AR).

874. The Census Bureau has conducted analyses thatiderttie addition of a citizenship
guestion imposes a burden on non-citizens. PX-F)(RX-22 (AR); PX-162; PX-297 at RFA
100.

875. The Census Bureau has conducted analyses thatiderttie addition of a citizenship
guestion imposes a burden on Hispanics, includisgadhic citizens. PX-22 (AR); AR-162; PX-
297 at RFA 101.

876. Dr. Hillygus testified that Secretary Ross’ stag@rthat a citizenship question is no
additional imposition is contradicted by surveyeash and Census Bureau opinion. Nov. 5
Trial Tr. at 50:6-8.

877. Dr. Habermann testified that a citizenship questimuld impose higher data collection
costs than superior alternatives. Docket No. 4D&t11 Y 48-54.

878. Secretary Ross supported his decision in the M2éckiemo with the statement that “the
former director of the Census Bureau during theDesennial Census told me that, while he
wished there were data to answer the question, exisged to his knowledge.” PX-26 (AR).
879. On January 26, 2018, Secretary Ross receivedea fettm six former Census Directors
regarding the addition of a citizenship questiotheDecennial Census. PX-116(AR).

880. One of the six former Census Directors was Robert/€s. PX-116 (AR)
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881. The six former Census Directors warned againstrgdaicitizenship question, and stated
that “we believe that adding a citizenship questmthe 2020 Census will considerably increase
the risks to the 2020 enumeration.” PX-116 (AR).

882. The Secretary stated in the March 26 Memo thatétlieno information available to
determine the number of people who would in fa¢trespond due to a citizenship question
being added” and that “no empirical data existednenimpact of a citizenship question on
responses.” PX-26 (AR).

883. But as detailed above, the Census Bureau providdiiphe analyses detailing the impact
of a citizenship question on responses.

6. Conclusions Regarding Data Quality

884. Secretary Ross stated in his March 26, 2018 merdararthat “[i]t is my judgment that
Option D will provide DOJ with the most completedaaccurate CVAP data in response to its
request. Asking the citizenship question of 10@eet of the population gives each respondent
the opportunity to provide an answer. This may glate the need for the Census Bureau to have
to impute an answer for millions of people.” PX{ZR).

885. Secretary Ross further stated in his March 26 ménaothe addition of “a citizenship
guestion on the 2020 decennial census is necessprgvide complete and accurate data in
response to the DOJ request.” PX-26 (AR).

886. Secretary Ross further stated that “citizenship gadvided to DOJ will be more accurate
with the question than without it, which is of gieaimportance than any adverse effect that may
result from people violating the law.” PX-26 (AR).

887. These assertions are wholly at odds with the adtnative record. The Census Bureau
repeatedly advised the Secretary based on empamedysis, not disclosed in the Secretary’s

memorandum, that more accurate information coulgrbgided by looking to administrative
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records alone rather than by using a citizenshgstgon. PX-26 (AR); PX-25 (AR); PX-132
(AR); PX-574 (AR); PX-575 (AR).

888. Dr. Abowd testified that neither he nor the CerBuseau agrees that the addition of a
citizenship question to the 2020 Decennial Censmgcessary to provide complete and accurate
data in response to the DOJ request. Nov. 13 Tright 1048.

889. In Dr. Abowd’s January 19 memo to the Secretary,Gensus Bureau unambiguously
advised the Secretary that Alternative B (askingiaenship question) “would use substantially
less accurate citizenship status data than ar&ableaifrom administrative resources.” PX-22
(AR); Nov. 13 Trial Tr. at 885.

890. After the Secretary asked the Census Bureau tadmmAlternative D (combining results
of asking a citizenship question and using admiatiste records), the Census Bureau advised
him in Dr. Abowd’s March 1 memo that “Alternative\iould result in poorer quality

citizenship data than Alternative C.” PX 25 at R)AThe Census Bureau’s conclusions were
based on a careful analysis of the available d&a&ePFOF IV.E.4.

891. By contrast, there is no empirical or other evideanywhere in the Administrative

Record supporting the Secretary’'s assertion tleatdiizenship data provided to DOJ will be
more accurate with the question than without it. PX-26 at 7 (AR). Indeed, the Secretary had
no professional expertise regarding these matteiependent of the Census Bureau. Comstock
Dep. at 324:19-325:1; Park-Su Dep. at 57-58 (olgpdat 57:7); Jarmin Dep. (Docket No. 511-
2) at 33-37, 59, 108 (objection (602) at 34:10-1Rhe Secretary’s assertion is no more than an
assumption which he did not discuss with Dr. Abamd which was not endorsed by the Census

Bureau. Nov. 13 Trial Tr. at 977.
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892. To the extent that the Secretary’s position isrypsed on the notion that questioning all
households about citizenship would avoid the needsbphisticated statistical modeling,” or for
the Census Bureau to “deploy a team of expertgveldp model-based methods that attempt to
better facilitate DOJ's request for more specifitag’ PX 26 (AR), he was operating under a
misapprehension. In analyzing Alternative D, tle§us Bureau professionals concluded that
“[iincluding a citizenship question in the 2020 Gan does not solve the problem of incomplete
person linkages when producing citizenship statistifter 2020. Both the 2020 decennial record
and the record with the person’s future locatiouldoeed to be found in PVS [Person
Validation Service] to be used for future statsficPX-25 (AR).

893. Dr. Abowd testified that including a citizenshipagtion on the Decennial Census would
not eliminate the need for the Census Bureau toetrendanswer for millions of people. Nov. 13
Trial Tr. at 970-72. Dr. Abowd further testifiekat because survey responses are not reliable
enough to fill the gaps in administrative recorelgarding citizenship data, the inclusion of
citizenship question on the Decennial Census doesliminate the need to do statistical
modeling to determine census block-level citizepstata. Nov. 13 Trial Tr. at 975.

894. Elsewhere in his memo, Secretary Ross statesplatifig the [citizenship] question on
the Decennial Census and directing the Census Buoedetermine the best means to compare
the Decennial Census responses with administregiv@rds will permit the Census Bureau to
determine the inaccurate response rate for citiaeadsnon-citizens alike using the entire
population. This will enable the Census Bureaustaldish, to the best of its ability, the accurate
ratio of citizen to non-citizen responses to impotethat small percentage of cases where it is
necessary to do so.” PX-26 (AR). In contrast te@slis Bureau professionals concluded that

“survey-collected citizenship data may not be kéaor many of the people falling in the gaps
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in administrative data.” PX-25 (AR); Nov. 13 Tri&t. at 973-74. Indeed, the Census Bureau
professionals found that in the 2016 ACS, individw@hom the administrative records indicate
are noncitizens responded “citizen” 34.7% of theeti PX-22 (AR).

895. Secretary Ross relied on technical presumptiogsitarch 26, 2018 memorandum.
PX-26 (AR); Nov. 13 Trial Tr. at 977. The techripaesumptions that Secretary Ross relied on
in his March 26, 2018 memorandum were not enddogdtie Census Bureau. Nov. 13 Trial Tr.
at 977.

896. For reasons discussed in PFOF IX.B.4, the CensusaBis use of disclosure avoidance
procedures means that the CVAP data produced @gkssarily not be “complete and accurate.”
897. There is no evidence in the Administrative Recat supports Secretary Ross’ statement
that providing the citizenship data to DOJ “is oéater importance than any adverse effect that
may result from people violating the law.” PX-1RX-14 (AR).

a. There is evidence in the Administrative Record dnredCensus Bureau believes
that adding a citizenship question will impose laurdn Hispanic and non-citizen
respondents resulting in reduced self-responsatereosts, and a less accurate
census. PX-22 (AR); PX-162; PX-267.

b. By saying that providing the data to DOJ is of ‘@ importance” than anything
else, he is necessarily saying that provision efdata to DOJ is more important
than achieving a full enumeration—to “count evemsya@mce, only once, and in
the right place.” Nov. 14 Trial Tr. at 1087.

C. But DOJ was able to enforce the VRA since 1965 auttsuch dataSeePFOF

IX.B.2.
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d. And DOJ witnesses admitted that they do not belibigedata is necessary to
enforce the VRA.SeePFOF III.F, IX.B.5.

e. And who is Secretary Ross to say that collectiothefdata is more important
than a community’s loss of political representa®io@r a community’s loss of
funding? Or the heightened stress that additioa @tizenship question will
achieve?

7. Important Aspects of the Problem Not Discussed ine&retary Ross’
March 26 Decision Memo

898. Secretary Ross’s March 26 memo does not note erwise discuss the Census Bureau’s
failure to identify citizenship as a topic on theudh 31, 2017 notification to Congress pursuant
to 13 U.S.C. § 141(f)(1). PX-26 (AR).

899. Secretary Ross’ March 26 memo does not note orwite discuss his obligation to “find
new circumstances exist which necessitate” thetiatdof citizenship as a subject for the
Decennial Census after the March 31, 2017 deadbmequired by 13 U.S.C. 8§ 13()(2). PX-26
(AR).

900. There is no evidence in the Administrative Recardiscussed in Secretary Ross’ memo
that DOJ’s asserted need for block-level CVAP datastituted a “new circumstance” arising
after the March 31, 2017 subject disclosure deadlinX-1 to PX-14 (AR), PX-26 (AR).

901. Secretary Ross’s March 26 memo does not note erwite discuss his obligation “to the
maximum extent possible and consistent with thd kilmeliness, quality and scope of the
statistics required” to “acquire and use informatavailable from any source [from other federal
or other governmental entities] inst ead of conithgadlirect inquiries as required by 13 U.S.C.

§ 6(c). PX-26 (AR).
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a. There is evidence in the Administrative Record Beatretary Ross could have
acquired and used information available from otederal government agencies
(including the Social Security Administration, timernal Revenue Service, and
the Department of State) to obtain the citizenslaita needed to satisfy DOJ
Request. PX-22 (AR), PX-25 (AR).
b. There is evidence in the Administrative Record thatdata that Secretary Ross
could have acquired from other federal governmgetheaies was of higher
quality and could be collected on a more timelyidatfar less expense that
adding a citizenship question to the Decennial Gen$X-22 (AR), PX-25 (AR).
902. Secretary Ross’s March 26 memo does not addre$3ftice of Management and Budget
Standards and Guidelines for Statistical Surveyduding Standard 1.3 which requires agencies
to “design the survey to achieve the highest prattates of response, commensurate with the
importance of survey uses, respondent burden, aradodllection costs . . .” PX-359; PX-26
(AR).
903. There is evidence in the Administrative Record thatoption chosen by Secretary Ross
would not “achieve the highest practical ratesesponse” and imposed respondent burden and
higher data collection costs than alternatives.-2RXPX-25.
904. Secretary Ross’s March 26 memo does not discusSehsus Bureau Statistical Quality
Standards, including requirement A2-3 which prositleat ‘data collection instruments . .. must
be developed and tested in a manner that balanadmsn(the constraints of budget, resources,
and time) data quality and respondent burden.” 388 PX-26 (AR).
a. There is evidence in the Administrative Record thatoption chosen by

Secretary Ross did not balance “data quality asgaedent burden” and imposed
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higher respondent burden than options that wowe Ippoduced more accurate
data. PX-22 (AR); PX-25 (AR).

b. Dr. Hillygus testified at length about the respomdeurden associated with a
citizenship question, including how Secretary Rasatements about burden were
contradicted by survey methodology literature, NeWrial Tr. at 47-50, the
external evidence that the citizenship question seasitivejd. at 52-58, the
Census Bureau research on confidentiality concetnat 58-68, and Dr.

Abowd’s analysis on impact on response (PX-&R)at 68-89.
905. Secretary Ross’s March 26 memo does not discusSehsus Bureau'’s Statistical Quality
Standards, including requirement A2-3-3.1 whichvates “data collection instruments and
supporting materials must be pretested with respotsdo identify problems (e.g., problems
related to content, order/context effects, skipruttions, formatting, navigation, and edits) and
then refined, prior to implementation based onptetesting results.” PX-260.

a. Secretary Ross’s memo states that the citizenshaptipn had been “well-tested,”
but there is no exception in the Census Bureaius8tal Quality Standards for
“well-tested questions.” Rather, the exceptiotestéhat “pretesting is not
required for questions that performed adequatenmther survey.” PX-260.

b. There is evidence in the Administrative Record fhsecretary Ross did not
address in his decisional memo) that the citizgnghiestion was not performing
adequately on the American Community Survey. PXAR); PX-25 (AR); PX-
162. Specifically, the Census Bureau presentelysindo Secretary Ross that in

the 2016 ACS, individuals whom administrative retindicate are noncitizens

146



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 153 of 332

responded “citizen” 34.7% of the time, and a nunddenitizens responded that
they were non-citizens. PX-22 (AR).

C. Dr. Abowd does not believe the citizenship questiarihe ACS is performing
adequately. Nov. 14 Trial Tr. at 1287-88.

906. Secretary Ross’s March 26 memo does not discussn&ensus Bureau is prohibited
from making “Any publication whereby the data figtmed by any particular individual under
this title can be identified.” 13 U.S.C. § 9(a)(PX-26 (AR).

a. Because census blocks can contain small numbgmsogie, the Census Bureau
engages in disclosure avoidance procedures in @emsus block to prevent third
parties from potentially unmasking information ab@ensus respondents. Nov.
13 Tr. at 1031-33.

b. Secretary Ross’s memo does not address that tru€8ureau, in order to
comply with its disclosure mandates, engages itlaisre avoidance procedures
that prevent the disclosure of actual demographaecacteristics at the census
block level. PX-26 (AR).

C. Secretary Ross’s memo does not address the imphsdbr disclosure avoidance
procedures; Ross does not acknowledge that thesegures will preclude the
Census Bureau from providing actual or accurate E\Aunts at the census
block level. PX-26 (AR).

d. Neither Secretary Ross’s memo nor the Administeal®ecord provides any
support for Secretary Ross’s conclusion that as&ingizenship question on the
Decennial Census is “necessary to provide compledeaccurate data in response

to the Department of Justice request.” PX-26 (AR).
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V. LAWSUIT AND POST-LAWSUIT DISCLOSURES

907. The States of New York, Connecticut, Delawarendlis, lowa, Maryland, Minnesota,
New Jersey, New Mexico, North Carolina, Oregon, dhtsland, Vermont, and Washington;
Commonwealths of Massachusetts, Pennsylvania, agth¥; District of Columbia; cities of
Chicago, New York, Philadelphia, Providence, andtt®®s city and county of San Francisco;
and the United States Conference of Mayors filéahauit to challenge the addition of a
citizenship question on April 3, 2018. Docket NoThe State and City Plaintiffs filed a First
Amended Complaint in April 30, 2018 and a SecondeAded Complaint on July 25, 2018
adding Central Falls, Columbus, Pittsburgh, cogntieCameron, El Paso, Hidalgo, Monterey,
and the city of Phoenix as plaintiffs, respectivépcket No. 85; Docket No. 214.

908. On June 6, 2018, New York Immigration Coalition, &A\de Maryland, American-Arab
Anti-Discrimination Committee, ADC Research Inst#uand Make the Road New York filed a
lawsuit to challenge the addition of a citizenstestionSeeNo. 18-cv-05025, Docket No. 1.
909. On May 9, 2018, this Court ordered the productibthe Administrative Record on or
before June 8, 2018. Docket No. 137.

910. On May 8, 2018, Earl Comstock testified, along vidirector Jarmin, before the House
Oversight Committee on the topic of the Census.27B-

911. Congresswoman Eleanor Holmes Norton asked themavdityzenship question, “which
was dropped for 70 years, suddenly appear on ttendéal census? What was the point?” PX-
282 at 37.

912. Mr. Comstock responded that they “received a regues) the Justice Department for
this, and their rationale was that the level ofittfermation that they needed to enforce the

Voting Rights Act was not available.” PX-282 at 37.
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913. Congresswoman Norton also asked if they had “aidesce that it would not have an
impact on the Census, asking such a questioncphatly given the testimony of Mr. Levitt that
people have increasingly refused to answer thistgque” PX-282 at 38.

914. Mr. Comstock responded that Secretary Ross “cdyefahsidered the issue and there
was quite extensive discussion of the matter. thatl was exactly the point: we were asked,
made a valid request by a government agency tahasitb the census; we went through our
normal process; and we looked at this carefull)X*282 at 38-39.

915. On May 10, 2018, Secretary Ross testified befogeSthnate Appropriations Committee,
and Senator Patrick Leahy asked Secretary Rossy, Mau have also marketed the citizenship
guestion as necessary to enforce the Voting Rigtits The Justice Department hasn’t brought
any voting rights cases since the President tofitepthey don’'t seem to see a problem out
there. All the voting rights advocates I've spokdth oppose including the question. They say
it is going to have the opposite effect and wilhgrabout severe under-representation of those
who they are trying to protect. And why the sudd#erest in that when the Department that is
supposed to enforce violations doesn’t see anylg@mu?” PX-494.

916. Secretary Ross responded that, “Well, the JusteggaBment is the one who made the
request of us.” PX-494.

917. These statements to Congress omitted: (1) theHatthe Secretary Ross directed his
staff and the Census Bureau to consider the additi@ citizenship question long before the
December 12, 2017 letter from DQOJ, (2) the actdbling of DOJ by Mr. Comstock on behalf
of Secretary Ross, and (3) contacts between DefenéRoss and the White House. PX-88
(AR); PX-55 (AR); PX-537 (AR); PX-58 (AR); PX-29&R] at RFA 62; Teramoto Tr. at 28—32;

Comstock Tr. at 145-46.
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918. On May 21, 2018, Mr. Gore testified before the Ho@wersight Committee. He declined
to answer many questions, citing pending litigatidimong other things, Gore did not mention
that the Department of Commerce reached out totid@é8e if DOJ would request a citizenship
guestion. PX-509; Gore Dep. at 63:20-64:10. Gbre also failed to mention that DOJ was
initially reluctant to request the question, orttAttorney General Sessions had directed DOJ not
to meet with the Census Bureau to discuss a cgiaprquestion. Gore Dep. at 63:20-64:10,
68:7-14, 69:4-9, 271:21-272:13. Gore also didmettion that Acting Director Jarmin—the
Acting Director of the Census Bureau—nbelieved thate was a different vehicle that would
yield “more accurate” data for the purposes of V&#orcement. PX-509.

919. Defendants produced an Administrative Record alsitig a certification and index on
June 8, 2018 with only 1,320 pages. PX-1 (AR); kmbdNo. 173. These materials allude to but
contain little documentation of internal delibeoas before December 2017 or communications
between the Departments of Commerce and JustiaekeDdlo. 173. PX-1 (AR).

920. On June 21, 2018, Secretary Ross filed a supplahem’morandum significantly

revising the narrative as to the origin and geneli®w a citizenship question came to be
placed on the Decennial Census. Docket No. 1892RXR). The June 21 memorandum
provided the first public acknowledgment of intdroansideration of a citizenship question prior
to DOJ’s letter on December 12, 2018, but stiliyiled no details of those deliberations or any
communications between the Department of Commerdebé®J. PX-2 (AR). The supplemental
memorandum states that Secretary Ross and hisistafired whether the Department of
Justice (DOJ) would support, and if so would reguaslusion of a citizenship question . . ..”
PX-2 (AR). The supplemental memorandum also intced the fact that Secretary Ross

consulted with “senior administration officials”ipr to speaking with DOJ. PX-2 (AR).
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921. Dr. Abowd described himself and everyone he knavtkeaCensus Bureau as surprised
when they learned about Secretary Ross’s rolelioittagy DOJ to request the inclusion of a
citizenship question. Nov. 13 Trial Tr. at 1020-22
922. On July 3, 2018, and memorialized in the July 3,806rder, this Court ordered the
Defendants to produce a complete AdministrativeoRéby July 23, 2018, and authorized
limited extra record discovery. Docket No. 19%heTCourt granted additional time to produce a
complete Administrative Record on July 26, 2018ckat No. 211.
923. Defendants produced supplemental AdministrativeoRedocuments on July 23, 2018
(Bates 0001322-0003735) and July 27, 2018 (0003132464). Docket Nos. 212, 216, 217;
PX-3 (AR); PX-4 (AR). The productions of July 2%)18 and July 27, 2018 contain additional
information about Department of Commerce deliberatipreceding the December 12, 2017
letter from DOJ, and communications between Comenarnz DOJ.
924. On July 12, 2018, Plaintiffs asked several inteatoges of Defendants Ross and
Department of Commerce, most particularly IntertogaNo. 1, PX-511:

“With regard to the document found in the Admirasire Record at 1321, please

IDENTIFY:

a. the “senior Administration officials” who “premisly raised” reinstating the

citizenship question;

b. the “various discussions with other governmdfitials about reinstating a

citizenship question to the Census”;

c. the consultations Secretary and his staff gpgtied in when they “consulted

with Federal governmental components”;

d. the date on which the “senior Administration@é#ls” who “previously raised”

reinstating the citizenship question first raised subject; and

e. all PERSONS with whom the “senior Administratafficials had previously
raised” reinstating the citizenship question. PX-28

925. On August 13, 2018, Defendants responded to Figirfirst interrogatory by saying,

“Defendants have not to date been able to idemtdividuals responsive to subpart a.
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Defendants’ investigation is continuing, and Defamid will supplement this response as
appropriate,” but provided initial responses todtger subparts. PX-280 at 14-15.

926. On September 5, 2018, Defendants supplementedréspionse to Plaintiffs’ first
interrogatory by saying they “construed subparts and c, as coextensive,” and identified
Mary Blanche Hankey, James McHenry, Gene HamilBamielle Cutrona, John Gore and
Jefferson Sessions, along with Kris Kobach andé&SBannon. PX-511 at 2-3. With regard to
conversations between Secretary Ross and the Aigt@eneral, Defendants in the September 5
Supplemental response to Plaintiffs’ first interitgyy stated that “Secretary Ross discussed the
possible reinstatement of a citizenship questiotherf020 Decennial Census with Attorney
General Sessions in August 2017. In addition, assible that the two had an additional
discussion concerning the issue, and althoughdate af that conversation is unknown,
Defendants believe it took place earlier in 20FX-511 at 3. In the September 5 Supplemental
Response to Plaintiffs’ first interrogatory, Defandls further stated that “Defendants cannot
confirm that the Secretary spoke to Steve Banngarding the Citizenship Question.” PX-511
at 3.

927. On October 11, 2018, Defendants again supplemengadresponses to Plaintiffs’ first
interrogatory and made substantial changes toe¢p&esber 5 response. PX-302. For the first
time, on October 11, 2018, Defendants stated porese to Plaintiffs’ first interrogatory that
“Secretary Ross discussed the possible reinstatesheitizenship question on the 2020
Decennial Census with Attorney General Sessiotiserspring of 2017 and at subsequent
times.” PX-302. On October 11, 2018, Defendanteaygain supplemented their response to
Plaintiffs’ first interrogatory by stating that “Sestary Ross recalls that Steven Bannon called

Secretary Ross in the Spring of 2017 to ask SegrBtass if he would be willing to speak to
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then-Kansas Secretary of State Kris Kobach abourteSey Kobach's ideas about a possible
citizenship question on the decennial census.” BX-3

928. On November 13, 2018, amidst trial, the Departnoéi@ommerce issued an official
statement reacting to Dr. Abowd’s testimony in @ase, providing the following: “Under
authority granted to the Secretary of CommercesRiesermined that the addition of the
guestion, combined with administrative records, Mquovide the best results to fulfill DOJ’s
request. While his decision was ultimately difféar&om Dr. Abowd’s recommendation, the
Secretary reached his decision, in part, due t€Ctesus Bureau’s assurances that any drop in
self-response rate can and will be remediated Inyrasponse follow operations.” PX-684.

929. On November 13, 2018, Secretary Ross gave an ietete Yahoo! News in which he
discussed the matter at issue in this litigatiosh armcitizenship question more broadly. PX-688.
In that interview, Secretary Ross stated, “[W]eselvres released that there had been a
conversation with Steve Bannon, there had beemwaecsation with Kobach. Those are natural.
And there was in the air early in the administnatgowhole bunch of questions about census, so
it was natural that there’d be some limited dismuss But what triggered the investigation, the
real study, what triggered the process that ledabdaetermination to do it was the letter from
the Department of Justice.” PX-688.

VI. THE ADDITION OF A CITIZENSHIP QUESTION IS CLOSELY L INKED WITH
THE TRUMP ADMINISTRATION’S WIDER NATIVIST AGENDA.

A. Department of Commerce’s Admissions Regarding Pregent Trump,
Attorney General Sessions, and Other Senior Adminigation Officials’

Statements of Animus Toward Immigrant Communities ¢ Color and
Secretary Ross’s Support

930. The Department of Commerce admitted that in Decer@0d&6, during an interview with
TIME magazine, Donald Trump stated, in referencart@rticle about a supposed recent crime

wave on Long Island: “They come from Central Amariclhey're tougher than any people
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you’ve ever met. They're killing and raping eveody out there. They're illegal. And they are
finished.” PX-298 (R) at RFA 15.

931. The Department of Commerce admitted that on JarRiar2017, Donald Trump signed
an executive order blocking persons from Iran,,ltalgya, Somalia, Sudan, Syria, and Yemen
from entering the United States. PX-298 (R) at RFA

932. The Department of Commerce admitted that Stephemd&acalled Secretary Ross in the
Spring of 2017 to ask Secretary Ross if he wouldvitieng to speak to then-Kansas Secretary of
State Kris Kobach about Secretary’'s Kobach’s iddsmit a possible citizenship question on the
Decennial Census. PX-19(AR); PX-58(AR); PX-298 RRFA 51; Comstock Dep. at 120-123;
Teramoto Dep. at 160. PX-302.

933. The Department of Commerce admitted that on MarG2Q17, Attorney General
Sessions, referring to Latino immigrants, statélde ‘American people are justifiably angry . . .
assaults, burglaries, drug crimes, rapes, crimamsigchildren and murders. Countless
Americans would be alive today and countless lowaes would not be grieving today . . . The
President has rightly said that this disregardhierlaw must end. . . .” PX-298 (R) at RFA 20.
934. The Department of Commerce admitted that on Jupn@aB7, Acting ICE Director
Thomas Homan testified “every immigrant in the doymithout papers . . . should be
uncomfortable. You should look over your shoulderd you need to be worried. . . . No
population is off the table. . . .” PX-298 (R)REA 21.

935. The Department of Commerce admitted that on Jupn@@B7, Donald Trump said: “They
are bad people. And we’ve gotten many of them baady. . . We're actually liberating towns,
if you can believe that we have to do that in tmtéd States of America. But we’re doing it,

and we’re doing it fast.” PX-298 (R) at RFA 23.
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936. The Department of Commerce admitted that on Jul\2047, Kris Kobach wrote to
Secretary Ross stating: “I'm following up on ouefghone discussion from a few months ago.
As you may recall, we talked about the fact thetW$ census does not currently ask
respondents their citizenship. This lack of infatimn impairs the federal government’s ability
to do a number of things accurately. It also ldadfie problem that aliens who do not actually
‘reside’ in the United States are still counteddongressional apportionment purposes.” PX-
19(AR); PX-298 (R) at RFA 82.

937. The Department of Commerce admitted that on Semef2017, the Department of
Homeland Security announced the rescission of g#feribed Action for Childhood Arrivals
program. PX-298 (R) at RFA 26.

938. The Department of Commerce admitted that on Oct®p2017, Secretary Ross said:
“President Trump’s tighter border controls haveatty reduced greatly the influx of illegal
aliens, but he needs legislation to finish the taskipport his request to secure our borders,
swiftly return illegal entrants, stop visa frauddasverstays, sanctuary cities, asylum abuse and
chain immigration, as well as exploitative employrnef illegal aliens. This will take money
for more ICE officers, more federal prosecutors anaate physical barriers. That will be money
well spent!” PX-298 (R) at RFA 29.

939. The Department of Commerce admitted that on Novei®p2017, the Department of
Homeland Security announced that it would not lbeweng the Temporary Protected Status
designation for immigrants from Nicaragua. PX-2ZB$ at RFA 30.

940. The Department of Commerce admitted that on Nover20e2017, the Department of
Homeland Security announced that it would not Imeweng the Temporary Protected Status

designation for immigrants from Haiti. PX-298 (R)RFA 31.
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941. The Department of Commerce admitted that on Jaria2918, the Department of
Homeland Security announced that it would not lbeweng the Temporary Protected Status
designation for immigrants from El Salvador. PX84®) at RFA 32.

942. The Census Bureau admitted that in January 2028Cé&msus Bureau announced that it
would not hire census enumerators who are not ¢itidens for the 2020 Decennial Census.
PX-297 at RFA 76.

943. The Department of Commerce admitted that on Aprd@L8, President Trump, speaking
about individuals who enter the country “througliohmigration,” stated: “This is what the
Democrats are doing to you. And they like it beesail®y think they’'re going to vote
Democratic . . . . A lot of them aren’t going to\a#ing. A lot of times it doesn’t matter, because
in places, like California, the same person votasyntimes. You probably heard about that.
They always like to say. ‘Oh, that's a conspirétogory.” Not a conspiracy theory, folks.
Millions and millions of people.” PX-298 (R) at RR35.

944. The Department of Commerce admitted that on Aprd@L8, Attorney General Sessions
announced a “zero tolerance” policy for immigrant® cross the border unlawfully. PX-298
(R) at RFA 39.

945. The Department of Commerce admitted that on A@.il2018, Donald Trump stated: “If
a person puts their foot over the line, we haviake them into our country. We have to register
them.... And you know, one of the reasons they @obecause the Democrats actually feel and
they are probably right, that all of these peopd are pouring across are going to vote for
Democrats, they're not going to vote for Republgahey’re going to vote no matter what we

do, they're going to vote.” PX-298 (R) at RFA 37.
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946. The Department of Commerce admitted that on AilZ018, the Department of
Homeland Security announced that it would not lbeweng the Temporary Protected Status
designation for immigrants from Nepal. PX-298 éRRFA 36.

947. The Department of Commerce admitted that on M&048, the Department of
Homeland Security announced that it would not lbeweng the Temporary Protected Status
designation for immigrants from Honduras. PX-2B§ &t RFA 38.

948. The Department of Commerce admitted that on Mgy 068, Donald Trump stated:
“We have people coming into the country, or tryingcome in — and we’re stopping a lot of
themO but we’re taking people out of the country. Yoouldn't believe how bad these people
are. These aren’t people. These are animals. wa'e taking them out of the country at a
level and at a rate that’'s never happened beford2X*298 (R) at RFA 40.

B. These Expressions of Animus Evidently had an Impaain Immigrant
Communities of Color and their Willingness to Partcipate in Government.

949. In September 2017, the Census Bureau’s Centeruiveg Measurement (“CSM”)
published a memorandum in which it noted a “redcecrease in respondents spontaneously
expressing concerns about confidentiality in sofmeuo pretesting studies conducted in 2017.”
PX-158 (AR).

950. The CSM memorandum stated that “CSM researchers hespondents express new
concerns about topics like the ‘Muslim ban,’ diséorh‘registering’ other household members
by reporting their demographic characteristics,disgolution of the ‘DACA’ . . . repeated
references to Immigration and Customs Enforcem@&)(” and reported that “respondents’
fears, particularly among immigrant respondentsehacreased markedly this year.” PX-158

(AR).
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951. The CSM memorandum also noted that “Spanish-spgdikeught up immigration raids,
fear of government, and fear of deportation.” F581AR).

952. The CSM memorandum further stated that: “A Spasfgbaking respondent answered
that he was not a citizen, and then appeared abbeit his country of origin. When the FR
[Field Respondents] started asking about his yeantwy into the U.S., he ‘shut down’ and
stopped responding to her questions. He then walkie and left her alone in the apartment,
which had never happened to her during an interbefere.” PX-158 (AR).

953. The CSM memorandum stated that one Field Respotiaadéd that she had observed
Hispanic members of a household move out of a radtmime after she tried to interview them.”
PX-158 (AR).

954. The CSM memorandum stated: “Spanish-speaking relgms who participated in paper
testing of the CBAMS (Census Barriers, Attitudes] dMotivators Survey) expressed concern
about whether their answers might be shared witerajovernment agencies.” PX-158 (AR).
955. The CSM memorandum stated that, with regard to &esgnts, “[d]espite having
participated in the past, they seemed visibly ngsvand reticent and required extensive
explanations regarding how their data would be @sebtheir personal identifying information
would be redacted. This behavior was in cont@gteir demeanor during prior CSM pretesting
projects.” PX-158 (AR).

956. The CSM memorandum stated: “Several Chinese-spgdiaus group respondents stated
that the Chinese community’s main fear or concegsis inmigration status and how the data are

used.” PX-158 (AR).
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957. The CSM memorandum stated: “Arabic-speakers regdhizt they had concerns about
their perception of the current environment as uosraing to Arabic-speaking immigrants and
said that they feared deportation.” PX-158 (AR).

958. The CSM memorandum stated: “Another FS [Field Super] reported that each time
she spoke to a Spanish-speaking respondent, hes ¥e&s on convincing the respondent of the
confidentiality of their answers ‘given the polaidemperature these days.” PX-158 (AR).
959. The CSM memorandum stated that Field Superviseitetated that the main issue they
saw was privacy concerns of Latino respondentsilaaidFRs [Field Representatives] should do
more practice interviews where someone models thoseerns and concerns about immigration
so that the FRs are more prepared to respond aedginathe field.” PX-158 (AR).

960. The CSM memorandum stated: “These findings argcpéarly troubling given that they
impact hard-to-count populations disproportionatatyd have implications for data quality and
nonresponse.” PX-158 (AR).

961. The CSM memorandum recommended “systematicallycofig data on this
phenomenon, and development and pretesting of nesgages to avoid increases in
nonresponse among hard-to-count populations foR®2€® Census.” PX-158 (AR).

962. The Latino immigrant community is increasingly adraf being targeted by the
government as a result of the Trump administrasi@mti-immigrant policies and rhetoric,
leading to concern about the addition of a citibgmsjuestion on the 2020 Decennial Census and
fear about the potential use of data gathered basélis question. PX-662; Supp. Escobar Aff.
1 5; Sarmiento Aff. (Docket No. 488-3) 116-9; Samio Supp. Aff. (Docket No. 488-4) | 2;
Cullinane Aff. (Docket No. 505-1) 11 3, 5-11; Codne Supp. Aff. (Docket No. 505-3) 1 4;

Vargas Supp. Aff. (Docket No. 498-22) 1 9. Nov.i@all Tr. at 678:8-25.
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963. Members of CASA are increasingly afraid of intenagtwith the government due to the
Trump Administration’s anti-immigrant policies araetoric. Escobar Aff. § 15; Sarmiento Aff.
1 7; Cullinane Aff. ] 3-11 (3rd sentence in frdck); Cullinane Supp. Aff. § 4.

964. Policies such as family separation at the bordher,’zero-tolerance” policy for
immigrants entering the United States without doentation, and the elimination of the
Deferred Action for Childhood Arrivals and Tempor&érotected Status programs have
increased fears among immigrant communities ofdoangeted by agencies such as
Immigration and Customs Enforcement (ICE). Esc@\dary 17; Escobar Aff.  17; Sarmiento
Aff. 1 6-9; Cullinane Aff. § 3-11 (3rd senteno€fi4 struck); Cullinane Supp. Aff. § 4; Nov. 9
Trial Tr. at 618:1-22.

965. CASA members have expressed fear of a knock oddbeby a stranger, such as a
census enumerator, given the high number of arpitnamigration enforcement actions that
have been undertaken by the Trump Administratiéscobar Aff. I 20.

966. Many CASA members and other community members bapeessed fears that
participating in the Census presents too highkatoigheir safety and security, due to concerns
about information being shared with immigrationa@onément agencies, to justify participating
in the Census. Escobar Aff.  21; Sarmiento Aff6Y0;Cullinane Aff. 11 3-11 (3rd sentence in
1 4 struck); Cullinane Supp. Aff. | 4.

967. Many CASA, VACIR, and Make the Road New Jersey mensilhave expressed fears that
responding to a citizenship question on the 202€ebrial Census could lead to them being
targeted by immigration enforcement authorities degdorted. Escobar Aff. § 23; Sarmiento

Aff. § 7; Cullinane Aff. §13-11 (3rd sentence id $truck); Cullinane Supp. Aff. | 4.
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968. Particularly if citizenship status is reportedls block-level, this would exacerbate fears
among the immigrant community of being targetednyigration enforcement authorities if
they respond to a citizenship question on the ZD@&€ennial Census. Escobar Aff. § 24.

969. President Trump’s anti-immigrant policies, partanly those aimed at the Arab and
Muslim communities, have increased fear in the Akalerican community. Supp. Khalaf Aff.
14.

970. The Arab-American community is specifically afraifiresponding to a citizenship
guestion on the 2020 Decennial Census because cbtitext in which this question was added,
by an administration that implemented a travel baiseveral Arab- and Muslim-majority
countries. Khalaf Aff. § 22.

971. The Arab-American community is afraid that censagipipation could lead to loss of
citizenship, revocation of Legal Permanent Residéatus, or the broadening of the President’s
ban on entry for people from several Arab- and Mashajority countries. Khalaf Aff. I 22.
972. The Trump Administration’s hostile and discrimingtactions and attitudes towards
immigrants of color have led to fear among immigsaof color of interacting with government
workers. This fear has been increased by theiadditof a citizenship question to the Census.
Plum Aff. § 13; Sarmiento Aff. 11 6-9;Cullinane Aff{ 3-11 (3rd sentence in 4 is struck);
Cullinane Supp. Aff. I 4; Rodriguez Aff. (Docket N488-1) | 8.

973. Immigrants have expressed the fear that they aakive a visit from Immigration and
Customs Enforcement if they report that there arecitizens in their household. Plum Aff.

1 16; Cullinane Aff. 11 3-11 (3rd sentence in §rdck); Cullinane Supp. Aff. 4.

VII. EFFECT OF CITIZENSHIP QUESTION ON RESPONSE RATES

974. The Parties agree that the addition of a citizgnghestion on the 2020 Census will

depress self-response rates, particularly amongitiwen and Hispanic households.
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975. Establishing that there will be a decline in selponse is relevant to certain, but not all,
of Plaintiffs’ bases for standingeePFOF VIII (Intro).

976. For purposes of the merits of the Administratived@dure Act claim, the undercount
resulting from the addition of a citizenship questbears on the accuracy of the statements in
Secretary Ross’ March 26 memo assessing wheth@rgadditizenship question “would
negatively impact the response rate for non-cisZemeither the Census Bureau nor the
concerned stakeholders could document that themssprate would in fact decline materially,”
and “limited empirical evidence exists about whetdding a citizenship question would
decrease response rates materially.” PX-26 (AR).

A. Census Bureau Analyses of Decline in Response Dot Citizenship
Question

977. The Census Bureau’s primary analysis of the arateigh decline in self-response rates
traceable to a citizenship question is found ierges of memoranda drafted by senior technical
staff at the Census Bureau and culminating in ailéetwhite paper.

978. By memorandum dated January 19, 2018, the CensesaBprepared a technical review
of DOJ request to add a citizenship question t®0#0 Decennial Census (“January 19 Abowd
Memo”). PX-22 (AR); Nov. 13 Trial Tr. at 882:23-888.

979. The January 19 Abowd Memo was based on a Decer@h@027 analysis in a draft
white paper examining the impact of a citizenshipsiion on response rates. PX-102 (AR); PX-
147 (AR); Nov. 13 Trial Tr. at 896:7-12.

980. The December 22, 2017 draft white paper was cochjea team of technical experts
assembled by Dr. John Abowd, referred to as thes@eBureau SWAT team. Nov. 13 Trial Tr.

at 879:23-880:12.
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981. The analysis in this initial draft white paper Wwater updated and extended, and the most
recent version of this analysis is dated Augu&08.38 (“the White Paper”). PX-162 (AR); Nov.
13 Trial Tr. at. 896:7-12; 948:13-949:3. The mliilraft is in the Administrative Recor&ee

PX-4 at AR 5500 (AR), 11634.

982. The White Paper represents the Census Bureau’'saoogirehensive and up-to-date
analysis of the impact of a citizenship questiorselfrresponse rates. Nov. 13 Trial Tr. at
896:7-15; Census Bureau 30(b)(6) Dep. Vol. Il &:35354:4; PX-162 at 33-41.

983. The Census Bureau believes that the analysis ililiee Paper is methodologically
sound. Nov. 13 Trial Tr. at 897:4-8; Census Burg@{b)(6) Dep. Vol. Il at 355:13-20.

984. The Census Bureau believes the White Paper camestithe best analysis that it can do of
the quality of citizenship data available from di#nt sources, including surveys and
administrative records, and the Bureau agreestivitanalysis set forth in that paper. Nov. 13
Trial Tr. at 897:13-15; Census Bureau 30(b)(6) Dg. 1l at 357:6 -11.

985. The January 19 Abowd Memo concludes that it is@sonable inference that a question
on citizenship would lead to some decline in overalf-response because it would make the
2020 Census modestly more burdensome in the diemste, and potentially much more
burdensome in the indirect sense that it would teaal larger decline in self-response for
noncitizen households.” PX-22 (AR); Nov. 13 Trial &t 892:8-17; PX-297 at RFA 9.

986. The Administrative Record reflects that, prior lbe issuance of the March 26 decisional
memo, the Census Bureau’s best conservative estiofidhe decrease in the self-response rates
caused by the addition of a citizenship questioa %td% for households containing one or more
noncitizens relative to all-citizen households, #mat there would also be a material decrease in

the self-response rates of Hispanics. PX-22 (ARX)25 (AR).
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987. The analysis of declines in self-response contaimé¢le drafts of the White Paper and in
the January 19 Abowd Memo apply to any alternatiwehich a citizenship question is asked on
the Census short form, including the option of comnig a citizenship question with the use of
administrative records, which was eventually seledty Secretary Ross (“Alternative D”). Nov.
13 Trial Tr. at 888:22-889:6; PX-297 at RFA 22.

988. Dr. Abowd discussed the analysis from the initidiit%/ Paper contained in the January 19
Abowd Memo (PX-22 (AR)) with Undersecretary Kelleyd Secretary Ross at meetings on
February 12, 2018, during which Kelley expressedisagreement with the analysis, and
Secretary Ross indicated he had a thorough undeéiatpof the issues presented by the Census
Bureau. Nov. 13 Trial Tr. at 883:17-884:10.

B. Effect of Question on Noncitizen Response Rates

989. As Defendants effectively conceded at trial, anthasoverwhelming weight of the
evidence establishes, a citizenship question witkdase self-response rates in households with
at least one noncitizen.

990. The Census Bureau agrees that adding a citizegsiegtion to the 2020 Census will lead
to a lower self-response rate in households contaimoncitizens. PX-22 (AR); PX-25 (AR);
PX-100 (AR); PX-147 (AR); PX-162; Nov. 13 Trial Tat 881:19-882:3 (“balance of evidence”
indicates decline in response rates); Census Bugedy)(6) Dep. Vol. Il at 358:12-17; Jarmin
Dep. (Docket No. 511-4) at 278:2-10; 279:18-22.

991. Following the decisional memo, the Census Bureafopeed supplemental analyses
estimating that the decrease in self-response aatesig households with a noncitizen or a
person of unknown citizenship status caused bwdluition of a citizenship question would
range between 5.1 and 11.9 percentage points diegen various estimates and assumptions,

and that conservatively the most likely decline \ddee 5.8 percentage points. Nov. 13 Trial Tr.
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at 897:16-20; Census Bureau 30(b)(6) Dep. Volt B&:2-12; PX-162 at 39; Jarmin Dep.
(Docket No. 511-5) at 290:10-14; PX-297 at RFAs 28!,

992. In arriving at their 5.8 percentage points estimtte Census Bureau conducted a natural
experiment, comparing response rates on the 2015 A@ich incorporated a citizenship
guestion, to response rates on the 2010 DecenaiaduS, which did not incorporate a
citizenship question, and made a comparison ofébelting change in response rates between
households where all members of the householditgzers (as confirmed by administrative
records and their responses to the ACS citizergingstion), and all other households.(
households that contain or may contain one or mongitizens). Nov. 13 Trial Tr. at 898:2-
899:6; Census Bureau 30(b)(6) Dep. Vol. Il at 37B859374:8-16; PX-162 at 39. By comparing
the difference in drop-off between all-citizen helslds and other households between the 2016
ACS (which included a citizenship question) and2B&0 Census (which did not), the Census
Bureau adduced quantitative evidence about thedtmgdaa citizenship question on self-response
rates. Nov. 13 Trial Tr. at 920:17-922:17.

993. The Census Bureau acknowledges a citizenship questsensitive to noncitizens. PX-
297 at RFA 70.

994. The Census Bureau also analyzed response rates 2010 Census, which did not
incorporate a citizenship question, and the 201& A&hich did, and made a comparison of the
resulting change in response rates between houseWwbkre all members of the household are
citizens (as confirmed by administrative recordsld households in which one or more members
were noncitizens (as reflected in the administeatecords). Nov. 13 Trial Tr. at 891-93. The
difference in the drop-off was 5.1 percentage gwhich formed the basis for the Census

Bureau’s best conservative estimate of the effeataitizenship question on response rates prior
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to Secretary Ross’s Decision Memo, as reflectelenAdministrative Record. PX-22 (AR);
Nov. 13 Trial Tr. at 891-93.

995. With respect to the 2000 Census, the Census Buaapared the decline in self-
response during the 2000 Census on the Censugdomgwhich had a citizenship question, to
the Census short-form, which did not inquire int@enship, for households that were all
citizens and households with at least one nonaitiZeX-22 (AR); PX-162 at 40; Nov. 13 Trial
Tr. at 887:16-20.

996. In its analysis of 2000 Census response rate€;¢hsus Bureau found that households
with at least one noncitizen in them had a deahreelf-response between the long-form and
short form that was 3.3 percentage points more ithaas for all-citizen households. PX-22
(AR); PX-162 at 40; Nov. 13 Trial Tr. at 888:2-Bhe differential response rate from the 2000
Census is credible, quantitative evidence thatizeaiship question caused a decline in self-
response rates, and that “noncitizens are mordisern®s the inclusion of citizenship questions.”
PX-22 (AR 1280); PX- 162 at 40; Nov. 13 Trial Tt.888:7-12.

997. The Census Bureau also conducted similar analyisesgonse rates in the 2000 Census,
and the 2014 Survey of Income and Program Partioip&'SIPP”). PX-162 at 40.

998. With respect to the Survey of Income Program Fagion (“SIPP”) survey, a Census
Bureau survey containing a citizenship questioa,@vidence reflected that in more recent time
periods, noncitizens shrunk as a share of respaésidée Bureau considered this evidence to be
consistent with other evidence that households avitbbncitizen or person of unknown
citizenship status are more sensitive to questadiasit citizenship status. Census Bureau

30(b)(6) Dep. Vol. | at 113:17 - 116:12. PX-16218t
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C. Effect of Question on Hispanic Response Rates

999. A citizenship question will likely decrease responates of Hispanic respondents at a
substantial rate.
1000. The Census Bureau acknowledges that responseadtes2020 Decennial Census will
decline more among Hispanics than non-Hispaniceshdais a result of a citizenship question.
Nov. 13 Trial Tr. at 919:12-920:10; Census Bure@{bg6) Dep. Vol. Il at 365:18-366:16,
364:21 - 365:6.

1. Item Non-Response Rates
1001. In the January 19 Abowd Memo and the White Paper(ensus Bureau examined the
item nonresponse rates on the ACS for differenaitand ethnic groups between 2013 and
2016. PX-22 (AR); PX-162 at 9-10; Nov. 13 Trial &t.905:22-906:11.
1002. Item nonresponse rates are the rate at which rdsptgédo not answer particular
guestions on a survey. Nov. 13 Trial Tr. at 905905-11.
1003. From 2013 through 2016, the item nonresponse oatiéé citizenship question on the
ACS was more than twice as high for Hispanics asg for non-Hispanic whites for both the
mail-in and internet response versions of the AGX-22 (AR); PX-162 at 8-10; Nov. 5 Trial
Tr. at 70-72; Nov. 13 Trial Tr. at 906:12-907:2@&rSus Bureau 30(b)(6) Dep. Vol. Il at 359:13—
361:5; PX-298(R) at RFA 122.
1004. The item nonresponse rate for the citizenship gque$bdr Hispanics increased from 2013
to 2016, in contrast to other questions, such asPs¢-162 at 9. As a result, the increase in item
nonresponse for the citizenship question couldoeadttributed to an increase in item
nonresponse to all questions. PX-162 at 9; Nowid Tr. at 72; Nov. 13 Trial Tr. at 912:10-19;

PX-297 at RFAs 90-92, 94; Kelley Dep. at 297:8-22.
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1005. As the item nonresponse rate for the citizenshgstjon for Hispanics is much higher
than for non-Hispanic whites, the Census Bureagloded that this difference is statistical
evidence that a citizenship question on the Cewsusd result in higher nonresponse rates from
Hispanics as compared to non-Hispanic whites. N8vlrial Tr. at 908:2-6, 910:7-13; Nov. 5
Trial Tr. at 72. The Census Bureau has documemtagher item non-response rate for
Hispanics on the 2000 Census as well. PX-297 at BFA

1006. As discussed below, once the Census Bureau rel¢asedrresponding ACS data for
2017, Dr. Van Hook analyzed that data and fountiteen nonresponse for Hispanics on
citizenship was significantly higher in 2017 congxto prior periods. Van Hook Aff. (Docket
No. 489-3) 11 69-72, Figures S1, S2, Table S3.

2. Breakoff Rates

1007. The January 19 Abowd Memo and the White Paperedamined breakoff rates from the
2016 ACS; the breakoff rate is the rate at whicbgte responding to the ACS online stop
answering the survey on a particular question. .N@vTrial Tr. at 913:17-24.

1008. Breakoff rates for the citizenship question on26&6 ACS for Hispanics were more than
eight times the rate for non-Hispanic whites, aifeggthat is reflected in the Administrative
Record. PX-22 (AR); PX-69 (AR); PX-162 at 10; N&vTrial Tr. at 72-76; Nov. 13 Trial Tr. at
914:5-8; Census Bureau 30(b)(6) Dep. Vol. Il at:86863:4.

1009. Likewise, the differences in the breakoff rate$ltdpanics as compared to non-Hispanic
whites were much higher for the year of entry aitidenship questions. PX-162 at 10; PX-22
(AR); PX-69 (AR); Nov. 5 Trial Tr. at 72-76; Nov3ITrial Tr. at 915:9-13.

1010. The differences in breakoff rates in the 2016 AG@@date that the citizenship question is

more sensitive for Hispanic than non-Hispanic wé)itend that the survey-response quality of

168



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 175 of 332

Hispanics is differentially affected. PX-22 (ABX 162 at 10; Nov. 5 Trial Tr. at 72; Nov. 13
Trial Tr. at 914:9-12.

1011. These differential breakoff rates are becoming dugher. The Hispanic breakoff rate
for the citizenship question on the 2017 ACS washte/times higher than the rate for non-
Hispanic whites. PX-151 (AR); Nov. 5 Trial Tr. &4-75; Nov. 13 Trial Tr. at 916:4-22; Census
Bureau 30(b)(6) Dep. Vol. Il at 363:5 - 364:8.

1012. From 2016 to 2017, the breakoff rate for Hispaficghe citizenship question on the
ACS increased, while it did not for non-Hispaniciteh, resulting in a larger difference between
the two. PX-22 (AR); PX-151 (AR); Nov. 5 Trial Tat 74-75; Van Hook Aff. 1 70, 71, Figures
S1, S2; Nov. 13 Trial Tr. at 916:18-917:3; CensuseBu 30(b)(6) Dep. Vol. Il at 364:9-20. The
breakoff rate for Hispanics to the citizenship diggson the 2016 ACS was 8 times that of non-
Hispanic whites, but was 12 times the rate in 20dc&. 13 Trial Tr. at 916-17.

1013. Based on its analysis of item non-response ratédgakoff rates, the Census Bureau
believes that Hispanics are more sensitive toesi8hip survey questions than they were a few
years ago, while non-Hispanic whites are not. N®/Trial Tr. at 917:8-918:2; Census Bureau
30(b)(6) Dep. Vol. Il at 366:17-369:19.

D. Expert Testimony on Reduced Self-Response Rates Altiutable to a
Citizenship Question

1014. In addition, Plaintiffs’ expert witnesses concurthdt the addition of a citizenship
guestion will decrease self-response on the 202@mreal Census among noncitizens and
Hispanics.

1. Dr. Jennifer L. Van Hook
1015. Dr. Jennifer L. Van Hook, an expert sociologist a@eanographer, likewise confirmed the

negative impact of a citizenship question on setponse rates. Dr. Van Hook conducted an
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analysis of data from the “Current Population Syrf/€PS”), which is a monthly survey of
approximately 60,000 U.S. households administeyetithd U.S. Census Bureau, and which
contains a question concerning citizenship statuassess what the nonresponse rates to that
survey suggest about the effect of adding a cisagnquestion to the 2020 Decennial Census.
Van Hook Aff.  17. Dr. Van Hook testified thah& 2020 Decennial Census will be conducted
under the current administration, so current leeéisonresponse on government surveys
featuring a citizenship question (i.e., post-201Qluding the CPS, are very relevant for
anticipating the effect of adding a citizenship sfign to the 2020 Decennial Censusl” 20.
1016. Dr. Van Hook’s “analyses of the patterns and trand®nresponse point to three key
findings: 1) Hispanics and immigrants (especiatiyeitizens or those living in immigrant
households) tend to have relatively high unit neposse rates and item nonresponse rates for
guestions on place of birth and citizenship. 2)Batit and item nonresponse have increased
significantly over time among immigrants. Unit negponse rates rose in the Trump era among
noncitizens while remaining steady or declining amaitizens. Item nonresponse also rose
among those living in immigrant households, patéidy for Hispanics. 3) Hispanic immigrants
experienced particularly large increases in noroese since the start of 20184d. § 12.

1017. Dr. Van Hook further testified that “the overalltfErns of unit and item nonresponse are
consistent with the understanding that survey nespehanged for the worse among Hispanic
noncitizens [over the period from 2014 through 30&8d the timing of the change suggests that
it is linked to changes in the political and/oripglclimate, including the proposal to add a
citizenship question to the 2020 Decennial CenBhs.unit nonresponse data is consistent with

the understanding that adding a citizenship questidhe Census will reduce nonresponse rates
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among racial minorities (in particular Hispanics)a@ampared to non-Hispanic whites, and
noncitizens as compared to citizensl” | 16.

1018. Dr. Van Hook testified that non-citizens have higheit non-response rates to the CPS
than do citizendd. {1 35, 47, Figure 4. Further, unit nonresponsesracreased among
noncitizens in recent years, particularly since7Z20thile remaining relatively flat among
citizens.Id. 11 41, 48, Figure 8. These diverging trends ledytp in unit nonresponse between
noncitizens and citizens to double since the laatrtgr of 2016, with the unit nonresponse rates
for noncitizens that were roughly 30% higher thanditizens by the first quarter of 2018.

1019. Dr. Van Hook testified that unit nonresponse ratreshigher for ethnic minorities than
non-Hispanic whites: Hispanics are approximateBo2@ore likely than non-Hispanic whites to
drop out of the CP3d. 1 47. And unit nonresponse among Hispanic naegis in particular

has increased of recent with unit nonresponse asang by 43 percent between the last quarter
of 2016 and the first quarter of 2018, with a mautarly sharp increase in first quarter 20B.

11 43, 48-49, Figure 9.

1020. Dr. Van Hook concluded that, “[o]verall, the CPStumonresponse data is consistent with
the understanding that racial and ethnic minoriiesless responsive to a survey concerning a
citizenship question, and are more likely to ngpand to a U.S. Census Bureau survey
containing a citizenship question than are non-&hspwhites. The same is the case for
noncitizens as compared to citizens. Finally, tR&SQ@init nonresponse data is consistent with the
understanding that noncitizens, and particularigplEnic noncitizens, have become less
responsive to a survey containing questions comggitizenship since the onset of the Trump

administration, particularly during the first quarbf 2018.”d. § 50.
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1021. Dr. Van Hook’s analysis of patterns and trendd¢e@minonresponse on the place of birth
and citizenship questions in the CPS shows thatt itenresponse is significantly higher among
Hispanics and Asians than non-Hispanic whites dackb, and more than twice as high among
those living in immigrant households as for thos&iS.-born householdkl. § 62. Dr. Van
Hook further testified that item nonresponse oizeitship has increased in recent years, most
dramatically among Hispanics living in immigrantuseholds, reaching its peak in the first
guarter of 2018, while there was no correspondicgeiase in item nonresponse on guestions
about ageld. 1 63.

1022. Dr. Van Hook testified that the American Commur8tyrvey (ACS) is important because
it is the most similar to the 2020 Decennial Censitls respect to its mode of data collectitah.

1 69. Also, similar to the Decennial Census, raspdo the ACS is mandatory by lad. She
testified about the analysis she conducted base¢deo?017 ACS data that recently was publicly
released.ld. This analysis showed that item nonresponse @enghip increased significantly
among Hispanics each year from 2013 to 20479 70. In contrast, item nonresponse did not
significantly increase after 2014 among Asians, iaddl not significantly increase after 2015
among blacks and among non-Hispanic whitegs.By 2017, item nonresponse on citizenship
was significantly higher among Hispanics than Asjdiacks, and non-Hispanic whitég.

9 70, Figure S1, Table S3. Among all adults, Hsepmhave the highest nonresponse rates to the
citizenship question in the AC&l. § 71.Among those in immigrant households, item
nonresponse on citizenship in the ACS increasedfgigntly every year from 2013 to 2017
among Hispanicdd. § 71. In contrast, item nonresponse did not sicanitly increase after 2014

among Asians; it did not significantly increaseeaft015 among blacks; and it did not
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significantly increase in any year among non-Hisparhites in immigrant householdsl. § 71,
Figure S2.

1023. Dr. Van Hook also examined how item nonresponseitenship compares with the
other Decennial Census questions that are askéeé IACS: age, sex, race, Hispanic origin, and
housing tenure (rent/ownd. § 72. In the 2017 ACS, for all four racial/ethgioups, item
nonresponse rates on citizenship were significangier than item nonresponse on any other
Decennial Census iterid. 72, Figure S3, Table S4.

1024. Dr. Van Hook also analyzed trends from 2013 to 2@li'em nonresponse for Hispanics
on all Decennial Census questions that are altb@ACS to assess whether item nonresponse
on citizenship is part of a broader pattern ofeasing nonresponse and concluded that was not
the case: a citizenship question is differéshty 73. The percentage point change in item
nonresponse among Hispanics on the ACS citizerghegtion increased significantly from

2013 to 2017 and more than it did for other questila. I 73, Figure S4, Table 5.

1025. Finally, Dr. Van Hook also testified about a difece-in-change analysis of ACS item
nonresponse on citizenshlg. § 74, Table S6. Item nonresponse increased raotgigpanics

as a whole as well as for Hispanics in immigranideholds between 2015 and 2017 than in the
earlier 2013 to 2015 time perioidl.  74.

1026. Dr. Van Hook concluded that the nonresponse trefetdified in her analysis of the ACS
data are consistent with the findings of her anslgéthe CPS data and with the understanding
that response to Census Bureau surveys has chéorgbd worse in recent years, particularly
among Hispanics and those in immigrant househdldis{ 75-76.

2. Dr. D. Sunshine Hillygus

1027. Dr. D. Sunshine Hillygus is an expert “in publicimipn, survey methodology, and the

United States Census.” Nov. 5 Trial Tr. at 29:19-20. Hillygus testified there is considerable
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evidence “that adding a citizenship question todéeennial census will depress census
participation among noncitizens and Hispanics,” N®Vrial Tr. at 30. She based this
conclusion on a review of a “wide range of diffdreypes of research,” all of which pointed to a
“negative impact on the participation of noncitizamd Hispanic households.” Nov. 5 Trial Tr. at
50:23-51:4. The research she reviewed indicataid‘ttoncitizens and Hispanics are
differentially concerned about the confidentiabifya citizenship question, so would be less
likely to participate, which will contribute to avg [differential] under count.” Nov. 5 Trial Tr.
at 51:7-11
1028. Dr. Hillygus likewise concluded that adding a @tiship question would depress census
participation among Hispanics, not limited to noizeins. Nov. 5. Trial Tr. at 30:7-13. She
testified that the social science research dematestithat Hispanics, like noncitizens, were
differentially concerned about the confidentiabifya citizenship question, which would make
them less likely to participate in the census ihd@luded such a question. Nov. 5. Trial Tr. at 51
1029. In support of this opinion, Dr. Hillygus testifiethout the following evidence:
a. The Census Bureau analysis, including Dr. Abowdisuary 19 memo (PX-
22(AR)) and the Brown memo (PX-162). Nov. 5 Trial &t 70-89.
b. Focus group research conducted in conjunction thighCensus Bureau’s
Barriers, Attitudes, and Motivators Survey (CBAMS)g., PX-152, PX-662, PX-
663) found that Spanish-speaking participants “esped fears of participating in
the census, given their or others’ immigrationigatEven if they personally are
citizens or legal residents, they said that fillowg the census form can adversely
affect their relatives, people in their communitiyondid not have a secure

immigration status . . . [they] were highly suspigs of how the data will be used
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once collected . . . while their data might be pcteed now, there is no guarantee
that it will not be used against them in the future there did not seem to be a
single trusted voice that could mitigate the distiaf the government to uphold
the promise of confidentialityfd. at 64:21-65:1, 65:19-23, 66:4-6; PX-152, PX-
662; PX-663.

c. Research conducted by the Census Bureau Cent8ufgey Measurement in
September 2017 (e.qg., PX-136(AR), PX-160, PX-448,6B6(AR)) documenting
“respondent confidentiality concerns” among immigreespondents “in which
spontaneously the respondents were bringing ug tikeges of confidentiality”
which shows “Hispanics and immigrants are conceaistlt the confidentiality
of the Census.” Nov. 5 Trial Tr. at 57:23-25, 58;61:15-16; PX-136 (AR); PX-
160; PX-448; PX-656 (AR).

d. Various studies show “the impact of these feartherengagement with the
government . . . health advocacy organizations neperted that legal
immigrants are less likely to use public healtlviees since Trump’s election.
There is empirical research that finds that noreitiparents are failing to sign
their children up for fear of revealing themselv@sere is also empirical
research showing that those who are not even Eifpb deportation are . . .
failing to use food stamps or [Affordable Care Aotjcause of concerns about
deportation.” Nov. 5 Trial Tr. at 53:21-54:5.

1030. Dr. Hillygus further testified that there is “emig@l evidence . . . that Hispanics will also
be affected, including Hispanic citizens” by azsnship question and that “we are going to

likely see an impact not only among noncitizensdisi the spillover effects on Hispanics.”
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Nov. 5 Trial Tr. at 51:23-25, 57:6-7, 85:14-19,86; Nov. 15. Trial Tr. at 1404:6-17 (noting
that her “opinion on the basis of the available giwgl analysis is that the impact is likely to be
on Hispanics, including Hispanic citizens.”).

3. Dr. Matthew Barreto
1031. Dr. Matthew Barreto is “an expert in survey methlody, public opinion polling, and
racial and ethnic politics.” Nov. 9. Trial Tr. aB%. He testified that his review of “the social
science research, as well as the self-publisheattepy the census, established that the
citizenship question will reduce self-response, @aglwill ultimately harm the accuracy and the
quality of the data in the census.” Nov. 9. Trialdt 590. Dr. Barreto also conducted a survey
experiment that “confirms that the addition of tie&zenship question will reduce self-response
and very clearly establishes that it will exaceeltlie net differential undercount in particular of
the Latino and immigrant communityld.
1032. First, Dr. Barreto reviewed social science literatan the topic of survey methodology, as
well as social science research published by tms@eBureau. This review of pertinent
literature confirmed that the “addition of a semgitquestion such as [the citizenship question]
will erode trust and will lead to lower self-resgerrates.” Nov. 9. Trial Tr. at 591-592.
1033. Dr. Barreto testified as to the factors affectingvey participation, stating that the main
factors that impact participation in a survey arnest in the survey administrator, both the person
directly administering the survey and the agencgrganization overseeing it; the sensitivity of
the questions; and the macro-environment, or thalksand political climate in which the survey
is being administered to the public. Nov. 9. Thial at 596.
1034. As Dr. Barreto explained, the social science liie@makes clear that absent trust,
respondents will not participate in surveys. NovI8al Tr. at 597. He testified that trust

specifically influences census participation, beeatihe census is an official government
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survey. It is done on behalf of the federal goveeniby the Census Bureau, and the public has
to trust that the federal government is carryingtbair job faithfully and using the information
for these purposes.” Nov. 9. Trial Tr. at 599-6@Wrthermore, trust is particularly important to
a citizenship question, because “gquestions relatettizenship are ones that many in the Latino
and immigrant community have trust issues with."vN@. Trial Tr. at 601.

1035. Although there are legal requirements for configdiy with the census, Dr. Barreto
explained that such legal requirements may de litilassuage concerns of the public,
particularly given the sensitivity associated wathitizenship question and the current political
environment. Nov. 9. Trial Tr. at 602-604, 606-6d4€e alsd®X-462; PX-430.

1036. Likewise, as Dr. Barreto explained, the macro-emvinent is directly related to whether
respondents perceive a question as sensitive anefftine to the concomitant response rates.
Where the macro-environment is perceived as thneaeit raises the stakes of participation; if
respondents feel that participation will put themisk, self-response rates will decline. Nov. 9.
Trial Tr. at 610.

1037. Accordingly, Dr. Barreto concluded that given cutrgrust issues arising from the macro-
environment, “the addition of a citizenship questwas a particularly sensitive question and that
the addition of this question in today's macro sswinent would result in reduced participation
in Latino and immigrant communities in 2020.” N&v.Trial Tr. at 620-621.

1038. Dr. Barreto also introduced the results of an aagjpublic opinion survey; this survey
confirms that adding a citizenship question witluee self-response rates. Nov 9 Trial Tr. at
590. This survey, which examined the willingnetsespondents to participate in the 2020

Census included a Randomized Controlled Trial (R€Meriment. Put simply, Dr. Barreto’s
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survey inquiredinter alia, into the likelihood of a respondent respondingh census, both

with and without a citizenship question. Nov. $alfr. at 644—740.

1039. Dr. Barreto explained that survey research carglbl represent populations with
millions of members” and present “a truly represéimé and unbiased picture of it.” Nov. 9 Trial
Tr. at 644; PX-427 at 2. Survey research is radie@xtensively by the federal government, not
just in the census, but in many different agenaiss across the social sciences to understand
public opinion and participation. Nov. 9 Trial Tt 645. Dr. Barreto testified that his survey met
all the applicable criteria for ensuring accurany aeliability that enabled him to extrapolate his
results to the national population. Nov. 9 Trial ar 646-647.

1040. Dr. Barreto conducted his survey on sample of 6y88pondents from across the United
States, with an additional oversample of Latinosl, geographic oversamples in San Jose,
California and Cameron County and Hidalgo Coungxas. Nov. 9 Trial Trat 651-653seePX
669.

1041. The results derived from this survey were set forth number of tables. As Dr. Barreto
explained, the drop-off rate—reflecting respondevite would not participate in a census with a
citizenship question—was 7.14% for all respondémtbe survey, but 14.1% for Latinos. Nov. 9
Trial Tr. at 669-73see alsdPX 670.

1042. Even after being assured that the Census Bureald\Wweep their answers confidential,
Dr. Barreto’s survey found that Latino householkddesl that they were unwilling to participate
in the census—with or without assurances of confidéty—at substantially higher rates than
the national sample taken as a whole. Specifictily national drop-off rate for all respondents
was 9.69%, and the drop-off rate for Latinos wa$8%. Nov. 9 Trial Trat 674-675seePX

671 (reflecting the drop-off rate after assuraradesonfidentiality).
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4. Dr. Christopher Warshaw

1043. Dr. Christopher Warshaw, an expert in public opmiiased on surveys and census data,
as well as the study of representation, electiand,polarization in American Politics, testified
that “the addition of a citizenship question couldlepress response rates among noncitizens
and immigrant communities” Warshaw Aff. (Docket.Ns@6-1) 1 1-7, 23.

1044. Dr. Warshaw analyzed the survey data from Dr. BaisdRCT (described above), by
running a “weighted regression that evaluatesrdeginent effect of the citizenship question. In
other words, it evaluates whether people in thattnent group, that were told the Census would
include a citizenship question, are less likelyntticate they would respond to the Census than
people in the control group that were told it wondtt include a citizenship question.” Warshaw
Aff. 1 27-31, 33.

1045. Overall, Dr. Warshaw’s results, set forth in theléabelow, showed that “that the
citizenship question makes both Latinos and Forbmym non-Latinos less likely to respond to
the Census. The weighted regression model in coldmimdicates that Latinos are about 5.9%
less likely to complete the Census if it includesteenship question. The results are similar in
the other two models shown in columns (2) andK8).foreign-born, non-Latinos, the weighted
regression in column (4) indicates that they a@uah1.3% less likely to complete the Census if
it includes a citizenship question. The resultssatestantively similar, though more statistically
significant, in the other two models shown in cohe(5) and (6).” Warshaw Aff. § 35.

1046. Dr. Warshaw testified that he has a 95% confidemt¢ke predictions from the RCT.

Warshaw Aff. Table 4.
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Table 4: Experiment Results on Effects of Citizenship Question on Census Response
among Latinos and Foreign-born

Latinos Foreign-born (not Latino)
(1) (2) (3) (4) (5) (6)
Citizenship Question —0.059* —0.070** —0.062*** —0.113 —0.164* —0.096™*
(0.029) (0.028) (0.016) (0.072) (0.066) (0.039)
Survey Weights X X X X
Controls X X X X
Observations 2.362 2,362 2,362 488 488 488
R? 0.043 0.117
Adjusted R? 0.021 0.022
Log Likelihood —2,851.497  —2,763.581 —782.779  —714.807
Note: *p<0.1; “*p<0.05; **p<0.01
Id. § 35.
E. The Census Bureau’s Estimates of the Decline in $&esponse Rates are
Conservative

1047. The Census Bureau’s estimate of the decreasefirespbnse resulting from a citizenship
guestion is conservative, and underestimates kbl limpact of adding the question.

1048. The Plaintiffs’ and Defendants’ experts agree that5.8 percent decrease in self-
response is “conservative.” Nov. 5 Trial Tr. atI/812, 80-89; Nov. 13 Trial Tr. at 866:3-4.
1049. The Census Bureau concurs that the 5.8 percentagiegstimate is conservative, noting
that “factors suggest the estimated effect onresiponse from the exercise in Table.8.[the

5.8 percent decrease in self-response] is consezvalPX-162 at 39.

1050. The 5.8 percentage point estimate is conservaggause it is based on an analysis on
ACS response rates, but a citizenship questioh®Decennial Census questionnaire, which is
much shorter, would be more prominent. Nov. 5 TFialat 87-89; Nov. 13 Trial. Tr. at 901:22—
902:4.

1051. The greater prominence of a citizenship questiothe Decennial Census questionnaire

means that the question could have a larger impdetms of decreasing self-response as
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compared to the less prominent citizenship questiothe ACS. Nov. 5 Trial Tr. at 87-89; Nov.
13 Trial Tr. at 902:5-10; Census Bureau 30(b)(6p.Déol. 1l at 376:13-377:5.

1052. The “ACS contains 75 questions, so any one quesianlikely to stand out, whereas an
added question will be more visible in the 2020 €Lsnquestionnaire, which contains just 10
other questions.” PX-162 at 39; Nov. 5 Trial Tr88t1-4; PX-255; PX-665.

1053. The 5.8 percentage point estimate is also conseeviaécause it considers only the
impact on households with at least one noncitissmdent and does not account for nonresponse
households composed entirely of citizens. PX-1628aB9; Nov. 5 Trial Tr. at 85-86; Nov. 13
Trial Tr. at 903:1-8. As the Census Bureau consgthes assumption—that a citizenship
guestion will have no impact on the response rategizen households—is likely incorrect.
Nov. 13 Trial Tr. at 903:15-905:2.

1054. In addition, the 5.8 percentage point estimat@rservative because it based on 2016
ACS data and does not account for salient developsribat might impact response rates that
occurred after 2016. PX-162 at 39; Nov. 5 Trialdr81-83; Nov. 13 Trial Tr. at 902:11-23.
1055. The Census Bureau’s natural experiments reflettrihiaresponse rates to citizenship
guestions among noncitizens are increasing. CeBigtesau 30(b)(6) Dep. Vol. | at 105:17—
106:16; Nov. 13 Trial Tr. at 917:8-918:23. The pdint estimate is based on 2016 ACS data,
and would not account for increased sensitivityhef citizenship question after that date, for
example, as reflected in 2017 ACS break-off rates.

1056. For example, the Census Bureau’s analysis of itemrasponse and break-off rates are
consistent with the hypothesis that noncitizensHdispanics have become more sensitive to a

citizenship question, and less likely to respond tensus questionnaire including such a
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guestion, over time. PX-22 (AR); PX-151 (AR); NAB Trial Tr. at 917:8-918:2; Census
Bureau 30(b)(6) Dep. Vol. | at 108:7-16.
1057. The CBAMS survey and focus group analysis condubteithe Census Bureau also
suggest that noncitizen and Hispanic sensitivity titizenship question has been increasing
since 2016. Nov. 13 Trial Tr. at 944:07-14; PX-66@creased sensitivity to a citizenship
guestion as reflected in the 2018 CBAMS researcthldvoot be accounted for in the 5.8 point
estimate, which is based on 2016 ACS data. NoV.rig3 Tr. at 944-46.
1058. In addition, Plaintiff's expert, Dr. Hillygus, teséd at length about the conservative
nature of the estimate in the August 6, 2018 vareicthe Census Bureau White Paper. PX-162.
The White Paper reflected that the introductioma aftizenship question on the 2020 Decennial
Census could depress self-response rates amongiremtiouseholds by between 5.1% and
11.9%. Nov. 5 Trial Tr. at 77-80.
1059. Dr. Hillygus gave numerous reasons for believirgt the research set forth in the White
Paper was an underestimate of the effect the imttaxh of a citizenship question on the 2020
Decennial Census would have on the rates of ssffenresse among noncitizen househoidsat
81-88, including:
a. Discussing PX-365 and other Census Bureau researcHlillygus testified the
Census Bureau analysis is based on 2010 data ensstre of citizenship is more
salient and prominent given changes in the macvr-@mment (in particular
increase in political rhetoric about immigratiordancreased confidentiality
concerns) and Census Bureau research on diffiofitpnvincing individuals

with confidentiality concerns to participate. Né&vTrial Tr. at 81:7-15; PX-365.
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b. The Census Bureau analyses presented in PX-224ARPX-162 relied on
matching ACS and Census Bureau data, and nongtaenmore likely to be
missing from one or both sets of data. Nov. 5 TFialat 84:5-15; PX-22 (AR);
PX-162; Nov. 15 Trial Tr. at 1403:10-1404:3.

c. Census Bureau analyses in PX-22 and certain asafy8iX-162 assumed that
individuals whose citizenship information was nmgsfrom the administrative
data were assumed to be citizens. Nov. 5 TriaafT85:5-6.

d. The Census Bureau analyses controlled for a nuofifactors in their modeling
assumptions that are aligned with people who mag keanfidentiality concerns
(such as non-English speakers), such that the Gdwweau’s exclusion of them
from the model would blunt the impact. Nov. 5 Trlal at 86:18-20, 87:6-11,
PX-162 at 37-39; Tables A13, Al4.

F. The Macro-Environment

1060. The current macro-environment further confirmslikelihood that a citizenship question
will likely decrease self-response rates in the@®D2cennial Census at a substantial rate.
1061. The Census Bureau admits that the macro-environrparttof which is the political
environment within which a Census is taken, caedffesponse rates. Nov. 13 Trial Tr. at
926:21-23.

1062. The current political environment around immigratamplifies the effect of a citizenship
guestion on response rates as compared to respaaasen 2016ld. at 927:5-10.

1. CBAMS Results

1063. Research conducted by the Census Bureau confirhsh current macro-environment
has intensified fears relating to a citizenshipsfio®. From February through May 2018 the

Census Bureau conducted the “Census Barriersudé#, and Motivators Survey” (CBAMS),
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which is designed to provide the Census Bureau wftitmation on the macro- environment.
PX-161; PX-152; Nov. 13 Trial Tr. at 927:18-24.

1064. The CBAMS consists of a survey of 50,000 househatdba series of 42 focus groups
designed to inform the Census Bureau's integraaetth@rship and communications program.
Nov. 13 Trial Tr. at 927:25-928:11; PX-152; PX-66€2&nsus Bureau 30(b)(6) Dep. Vol. Il at
437:6-438:16.

1065. During the CBAMS, Census Bureau researchers ads@at a citizenship question in 30
out of 42 focus groups, including all Spanish-laamgel focus groups. PX-163 at 6; PX-152; Nov.
13 Trial Tr. at 930:16-19.

1066. The PowerPoint containing this focus group findimas presented to Undersecretary
Kelley and Secretary Ross in September 2018. PX{468. 13 Trial Tr. at 928:20-929:16;
Census Bureau 30(b)(6) Dep. Vol. Il at 445:5-18:8417.

1067. The CBAMS reflect how respondents’ fear of deparstainfluenced their response to a
census that included a citizenship question. Famgte, during the Spanish (U.S. Mainland)
focus groups, “[m]ost participants said that thotlyky personally are citizens or legal residents
and are not afraid to answer the citizenship gaesthey know many others who will not fill out
the question or the form altogether out of fearhilé/all participants expressed the desire to be
counted, fear of deportation outweighs any berd#X-152 at 22; Nov. 13 Trial Tr. at 933:24—
934:7; Census Bureau 30(b)(6) Dep. Vol. Il at 4497, 449:21-451:9

1068. The Census Bureau believes that this focus grasudtris an indication that a citizenship
guestion is viewed as extremely problematic forHiganic population. Nov. 13 Trial Tr. at

934:8-12.
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1069. The CBAMS reflected similar results for other immaigt and non-white communities.
Nov. 13 Trial Tr. at 930:09-24, 938:22—939:17, 946941:14

1070. Participants from the Middle East and North Afridanus group stated that they
understood that census responses are confiddnitdiindicated a fear that this could change,”
and are therefore less likely to self-respond. BZ-4at 13; Census Bureau 30(b)(6) Dep. Vol. I
at 457:12-458:13.

1071. Participants in the Chinese (Mandarin and Cantgrfeseas group expressed a reluctance
to report on others outside of their immediate fa®j thus making the use of neighbors as
proxies in these communities difficult. PX-152 aCénsus Bureau 30(b)(6) Dep. Vol. Il at
458:15-459:14.

1072. Participants in the Native Hawaiian and Pacifiamsler focus group expressed reluctance
to provide a census response for every membereofhbusehold out of concern that their
landlords might learn how many people are stayegd, thus making the use of landlords as
proxies in these communities difficult. PX-152 &t Census Bureau 30(b)(6) Dep. Vol. Il at
461:2-21.

1073. The Census Bureau acknowledges that with a citiiprigiestion, people who are afraid
of deportation will be an extremely difficult grotp count. Nov. 13 Trial Tr. at 934:13-936:13.
1074. The focus group results also demonstrate that menaéehe Hispanic community would
be more likely to self-respond if there was nottaenship question on the 2020 Decennial
Census. Nov. 13 Trial Tr. at 936:14-937:4.

1075. Director Jarmin has acknowledged the new challetigggsa citizenship question presents

to the Census Bureau. Supp. Vargas Aff. (Docket498-22) { 8.
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1076. In an October 31, 2018 presentation about the CBAd&48lts, the Census Bureau
revealed that 10% of respondents to the CBAMS belibat the 2020 Decennial Census will be
used to locate people living in the country withdatumentation, while 37% are unsure whether
the Census will be used in that manner. PX-66DaN®v. 13 Trial Tr. at 938:14-21.

1077. The Census Bureau found that 41% of both Asianomdgnts and Limited English
Proficient respondents expressed concerns abofitleatiality in the CBAMS, and 34% of
Hispanics expressed these concerns. PX-662 aB30ldy. 13 Trial Tr. at 940:4-9.

1078. The Census Bureau found that 37% of Limited EndHstficient respondents, and 36%
of those responding in Spanish expressed concbms data sharing of Census responses with
other government agencies. In addition, 32% dfigpr-born respondents, and 32% of Hispanic
respondents expressed similar concerns. PX-662.at 3

1079. The Census Bureau found that 41% of Asian respdadear that their Census responses
will be used against them, as did 39% of foreignai@spondents, 34% of those responding in
Spanish, and 33% of Hispanics. PX-662 at 36, 58, N8 Trial Tr. at 941:2-14.

1080. The Census Bureau further noted that “the citizgngbestion may be a major barrier”,
and that participants in focus group testing exggdoncerns that the purpose of the question is
“to find undocumented immigrants” and that the fpodl discourse is targeting their ethnic
group.” PX-662 at 43; Nov. 13 Trial Tr. at 941:182%3; Supp. Vargas Aff. § 9.

1081. For Hispanic participants in focus groups, the @sridureau noted that they “expressed
intense fear that information will be shared withey government agencies to help them find
undocumented immigrants. Participants worried their participation in the census could harm
them personally or others in their communities/letwadds they care about.” PX-662 at 58; Nov.

13 Trial Tr. at 943:14-21.
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1082. The CBAMS research suggests that a citizenshiptigpmes particularly sensitive in the
current macro-environment. Nov. 13 Trial Tr. at 9414.

1083. The sensitivity to a citizenship question thateflacted in the CBAMS research is not
captured in the Census Bureau’s estimate of a 8é8tease in self-response, which is based on
2016 data. Nov. 13 Trial Tr. at 944:25-945:5.

2. Center of Survey Measurement Memoranda

1084. In addition to the CBAMS, the former Center for &y Measurement at the Census
Bureau also found concerns about confidentialityrdufocus group testing in 2017 that suggest
issues in the macro-environment. PX-136 (AR); PX8-44

1085. Researchers at the Center for Survey Measuremamhatized several issues relating to
“Respondent Confidentiality Concerns,” in a memaan for the Associate Directorate for
Research and Methodology at the Census Bureau] 8agember 20, 2017, and a subsequent
presentation, dated November 2, 2017. PX-136 (RX)}448.

1086. The researchers noted that during Census Bure&espng in 2017, they found “fears,
particularly among immigrant respondents, haveaased markedly this year.” PX-136 (AR).
1087. In addition, the researchers noted a “[rlecentaase in respondents spontaneously
expressing concerns to researchers and fieldaafit confidentiality and data access relating to
immigration.” PX-448 at 2.

1088. During focus group testing, the researchers fohatirespondents expressed “fear of
deportation, concern about how the data are useldywaich agencies can see it (DHS? ICE?).”
PX-448 at 9.

1089. The researchers also noted that the behaviorabelsamere recent, quoting one Census

Bureau interviewer who reported that “[t]hree yeag® was so much easier to get respondents
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compared to now because of the government changesd trust factors . . . Three years ago |
didn’t have problems with the immigration questididX-448 at 13.

1090. The findings from the CBAMS and Center for Survegddurement research suggest that
the sensitivity of a citizenship question is in@iag in the current political environment.

3. Plaintiffs’ Experts Agree that the Current Macro-Environment
Heightens Concerns that a Citizenship Question wibubstantially
Reduce Response Rates

1091. As set forth above, Dr. Barreto testified that ¢ééstence of a hostile macro-environment
on issues relating to immigration enforcement cdigdeexpected to drive down self-response
rates on the 2020 Decennial Census among Latirebgranigrants. Nov. 9 Trial Tr. at 612-617.
1092. Dr. Hillygus also testified to the existence oflimate of fear of deportation among
Hispanics and noncitizens, noting that a recent Research Center public opinion poll showed
that 47% of Hispanics polled say, “regardless efrtbwn immigration or citizenship status, they
worry a lot or some that they, a family, or closember could be deported,” while 52% of
foreign-born citizens and 66% of noncitizens exgeesthe same belief. Nov. 5. Trial Tr. at
52:11-21. Dr. Hillygus also testified about a ri#@ddCLA survey of both Latinos and whites
showed that 56% of Latinos surveyed were conceabedt deportation, while only 19% of
whites were. Nov. 5 Trial Tr. at 53:17-20.
1093. In addition to the survey evidence of a hostile rmaeanvironment on immigration issues,
Dr. Hillygus also relied on impact evidence, examgrbehaviors of Latinos and noncitizens
relating to their willingness to interact with gomenent programs as evidence of their levels of
concern. Nov. 5 Trial Tr. at 54. For example, stified:

» that research conducted by health advocacy orgamsahat “legal immigrants

are less likely to use public health services sifeanp's election,” and that

188



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 195 of 332

noncitizen parents are failing to sign their cleldup for those services for fear
of revealing themselves. Nov. 5 Trial Tr. at 53-54

» that fear of deportation had a chilling effect oiflimgness to use WIC in
families with mixed citizenship status, and is #fere “preventing U.S. children
from receiving aid.” Nov. 5 Trial Tr. at 55:7-25.

» that a National Bureau of Economic Research sthdws that, due to fear
related to deportations, even Hispanic citizens att@not themselves at risk of
deportation are nonetheless less likely to use StiA¢hroll with the ACA.

Nov. 5 Trial Tr. at 56:7-25.
1094. The combination of survey evidence and impact engdeabout the climate of fear among
Latinos and noncitizens makes it likely that inadunsof a citizenship question on the 2020
Decennial Census would have “an impact not onlyragmmncitizens but also the spillover
effects on Hispanics.” Nov. 5 Trial Tr. at 57:6-7.

VIIl. EFFECT OF A CITIZENSHIP QUESTION ON UNDERCOUNT

1095. Establishing that there will be an undercount lsvant to certain, but not all, of
Plaintiffs’ claims of standing.

1096. In particular, establishing that there will be atetvide net differential undercount is
relevant to Plaintiffs’ injuries about diminishmeoftfederal political power (relative to
apportionment of federal representatives and Elaet@@ollege electors)SeePFOF X.C.1. And
establishing that there will be a statewide nded#intial undercount is relevant to the State
Governmental Plaintiffs’ claims about claims ablmss of federal funding, and NGO Plaintiffs’

claims of loss of federal fundineePFOF X.C.2.a & b.
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1097. Establishing that there will be a net differentiadercount within states or local
geographies is relevant to Plaintiffs’ claims abdminishment of political power at the state or
local level.SeePFOF X.C.1.
1098. Establishing that there will be a net differentiadercount is not necessary to establish
Plaintiffs’ injuries that flow from the impact of@tizenship question on data quality or data
privacy issues. As discussed in PFOF X.D, theityuad Census data has a direct impact on
funding and resource allocation issues. And asudsed in PFOF.X.E, respondent data privacy
is implicated by both the use of the Census taecbltitizenship data and the plans to publish
PL-94-171 data at the granular block level.
1099. Establishing that there will be a net differentiadercount is not necessary to establish
Plaintiffs’ injuries related to a citizenship quest stemming from the diversion of their
resources (in terms of expenditures, staff timd, r@sources) in their capacity as “trusted
voices” to promote participation in the Censbse infraPFOF X.A.
1100. Establishing that there will be a net differentiadercount for non-citizens, racial or
ethnic minorities is relevant to the NYIC’s Plaffgi Fith Amendment claim.

A. Hard-to-Count Populations and Undercount
1101. The Census always fails to count some people. GeBsteau 30(b)(6) Dep. Tr. Vol. | at
253:20-254:4; Nov. 15 Trial Tr. at 1362 (Abowd).
1102. Some demographic groups have proven more difftoutbunt in the Decennial Census
than others. The Census Bureau refers to thes@gami“hard-to-count.” Docket No. 480-1 at

121.
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1103. Racial and ethnic minorities, immigrant populatioasd non-English speakers have
historically been some of the hardest groups tacaacurately in the Decennial Census. Docket
No. 480-1 at  22.

1104. Individuals identifying as Hispanic were undercathby almost 5% in the 1990
Decennial Census. Docket No. 480-1 at  23.

1105. The 2010 Decennial Census undercounted on net tinanel.5 million Hispanic and
African American individuals. Docket No. 480-1 a24l.

1106. The Census Bureau describes the undercountingaitgular racial and ethnic group in
comparison to the overall net undercount or ovantofithe population as a whole as a
“differential undercount,” as distinct from a “na@mdercount” of the entire population. Docket
No. 480-1 at | 25.

1107. Dr. Abowd acknowledged that either a 5.1 or a &ent decline in non-citizen self-
response would result in millions of additionalividuals going into non-response follow up
operations. Nov. 13 Trial Tr. at 894:1-895:2.

1108. Dr. Barreto testified that “due to the citizenshugestion, there will be heightened
concerns and trust issues related to confidentiaht that these concerns will make the NRFU
process less successful in 2020.” Nov. 9 Trialat1621:15-615:20.

1109. Dr. Barreto explained that trust and sensitivitpoerns around a citizenship question
would have differential impacts: “for some grouthee NRFU process this year might be as
successful in previous years. They may feel no gban. But for other groups who feel that the
guestion is sensitive and is putting them at ritsis, expected to be far less successful. So not

only do | think overall NRFU will be more challemgi and less successful, but there will be a
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differential success rate, and in particular, La@md immigrant communities are expected to

have less NRFU success.” Nov. 9 Trial Tr. at 622622:8.

1110. Dr. Barreto based his opinion, in part, on a nevié relevant social science research.

Nov. 9 Trial Tr. at 593:6-595:16.

1111. The social science research relied on by Dr. Bairetorming his opinion involved more

than fifty sourcesseePX 389, PX-420 to PX-450 and PX-452 to PX-478, mctuded:

a.

Census Bureau research work by Manuel de la Pesataining the 1990 and
2000 census undercounts of the Hispanic and immig@mmunities. De la
Puente recognized that “trust and concerns ovelngnation status remained
barriers to participation in Latino and immigraothamunities, and he continued
to note an undercount and difficulties in the NRg@idcess in successfully
implementing the census in these communities.” Notrial Tr. at 608:2-609:22;
PX-430; PX 431.

A 2018 Census Bureau study by Brown, et al. whadn¢luded that there would
not only be a lower self-response rate due to itieenship question, but that this
would affect NRFU as well. This . . . perceived aidge environment would
follow through all the way through the NRFU progdeading people to be less
likely to participate and interact with field stafNov. 9 Trial Tr. at 635:8-637:5;
PX-162.

A 2017 study by Terry, et al. which found a dirlck between increased
immigration enforcement and lower enumeration @&sg effective NRFU in the
presence of that increased immigration enforcenf&éhe main take-away is that

if people are choosing to not participate in thestss, if they are pulling
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themselves out due to a threatening context REW cannot fix that because that
... threat is still there. So whatever probleneshave in lowering the self-report
will stay for those same communities and we willdh@roblems with NRFU.”
Nov 9 Trial Tr. at 635:8-637:5; PX-385.
1112. Dr. Hillygus testified that adding “a citizenshipegtion is going to make conducting the
census a heck of a lot more difficult because oteons about confidentiality among noncitizens
and Hispanics.” Nov. 5 Trial Tr. at 67:10-12.
1113. Dr. Hillygus cites social science research suppgrtier conclusion, noting that Census
Bureau’s ethnographic research has found thaofledeportation, cultural resistance to
government compliance, language barriers, and aaatmuseholds all contribute to the
differential undercounts of racial and ethnic gr@upX-390 at 68-70.
B. The Parties’ Responses to the Expected Undercount
1114. The Census Bureau has developed a range of seatiegaddress the net differential
undercount of “hard-to-count” populations—includitaggeted marketing and outreach efforts,
partnerships with community organizations, deplogted field staff to follow up with
individuals who do not respond, and retention affsvith foreign language skills. Docket No.
480-1 at 1 26.
1115. All parties expect to expend significant resouttcesiitigate the expected net differential
undercount.
1116. The NGO Plaintiffs’ efforts, which will divert resoces from other organizational
priorities, are described at PFOF X.A.
1117. The NGO Plaintiffs do not expect their efforts vgllevent the material net differential

undercount resulting from the addition of a citizlkip question. PFOF X.A.
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1118. The Governmental Plaintiffs’ efforts, which willairt resources from other funding
needs, are described at PFOF X.B.

1119. The Governmental Plaintiffs do not expect theiogH will prevent a material net
differential undercount resulting from the additoina citizenship question. PFOF X.B.

1120. Through their expert testimony, Defendants’ poasii®that they expect to be able to
mitigate the decline in self-response through thiegrated communications campaign and their
non-response follow up operations (“NRFU”). Nov.Tidal Tr. at 1113:18-111-8.

1121. Plaintiffs’ and Defendants’ experts agree thatheithe integrated communications
campaign nor the Census Bureau’s NRFU operatioth$uly mitigate the decline in non-
citizen and Hispanic self-response, nor will thémmate the net differential undercount. Nov.
15 Trial Tr. at 1357:4-14 (Abowd). Among otherseas, Dr. Hillygus testified:

a. The Census Bureau CBAMS focus groups found thahiSpdanguage and
immigrant respondents were concerned about corifadigy and that “there does
not seem to be a single trusted voice that couldyate the distrust of the
government to uphold the promise of confidentidlityov. 5 Trial Tr. at 66:4-6;
PX-152, PX-662 & PX-663.

b. “[Clommunication scholars recognize that reachimgpublic is incredibly
difficult and more difficult today than it was i®20. We have a fragmented
media environment, so simply even getting the nggssait is more complicated
today than it was in previous censuses.” Nov. alTii. at 91:20-24.

C. The Census Bureau “planned to do considerable n&@séa be able to have a
more effective communication campaign [for the 20#&@ennial Census], and

that was eliminated, including being eliminatechirthe 2018 end-to-end test,
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and so [the Census Bureau] are going in withouta. robust set of evidence
backing up their communications campaign.” Nov.riallTr. at 91:25-92:6.
d. Census Bureau research (including PX-365) sugt¢fest€onfidentiality concerns
(such as those implicated by a citizenship quektican be especially difficult to
move in terms of any outreach . . . you couldnickof message your way out of
those concerns.” Nov. 5 Trial Tr. at 81:16-18, 2123; PX-365.
1122. Dr. Barreto testified that a “citizenship questicoupled with the political environment
that immigrants perceive, will make it very difficdor census enumerators to convince people
to participate, and that this will remain a verwlparticipation rate, not only of the self-
response, but throughout the entire NRFU procdsat Will result in an undercount of many in
the Latino and immigrant community.” Nov. 9 Trial. et 644:1-7.
1123. These concerns are becoming more acute. As Dreadiscussed, a 2017 presentation
by the Center for Survey Measurement (CSM) reftbatereasing concern regarding
confidentiality, particularly around immigratiorsises, posing serious barriers for NRFU
operations. Nov. 9 Trial Tr. at 625:24-626:24, &3630:24; PX-448.
1124. Dr. Abowd conceded that if there were a citizenshipstion on the census, the trusted
partners that the Census Bureau relies on to fanttythe message that it is important to
participate in the census would have additionallehges communicating that message. Nov. 13
Trial Tr. at 937:16-23.
1125. And Dr. Abowd testified that “it would either beryeor extremely difficult to mitigate the
citizenship question consequences in 2020 . .ausecof the macro-environment.” Nov. 14

Trial Tr. at 1159:4-8.
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C. The Defendants’ Planned Integrated Communicationsrad Partnership
Campaign

1126. Although Defendants’ expert noted the importancthefintegrated communications and
partnership campaign, Secretary Ross’ decisionatongoes not cite or otherwise discuss the
impact of the integrated communications and pastniprcampaign. PX-26 (AR).

1127. In particular, Secretary Ross’ decisional memo dw#sclaim that the integrated
communications campaign will either mitigate thgauat of a citizenship question in reducing
self-response or in promoting the efficacy of Del@nts’ non-response follow up efforts. PX-26
(AR).

1128. There is no evidence in the Administrative Recdydu Defendants’ planned integrated
communications (planned advertising campaign) amnpaship campaign for the 2020 Decennial
Census. PX-1to PX-14 (AR).

1129. There is no evidence in the Administrative Rectiat Defendants’ planned integrated
communications and partnership campaign will mieghe expected reduction in self-response
due to the addition of a citizenship question ®©2020 Decennial Census. PX-1 to PX-14 (AR).
1130. There is no evidence in the Administrative Rectiat Defendants’ planned integrated
communications campaign will foster cooperatiorhvite Census, the Census’ non-response
follow up operations, or that such efforts will igéate or eliminate the undercount due to the
addition of a citizenship question to the 2020 Dee& Census. PX-1 to PX-14 (AR).

1131. In the 2000 and 2010 Decennial Censuses, the C&uwsaau designhed and implemented
public advertising campaigns to reach hard-to-cauntigrant communities, including using
paid media in over a dozen different languageswove responsiveness. Docket No. 480-1 at

27.
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1132. Former Census Bureau Director John Thompson &stEbout the importance of the
integrated communications and partnership campaigme 2000 and 2010 Censuses, noting that
it was a “key component” to reducing undercountstiee to the 1990 Census because it helped
“deliver a message to hard-to-count populationsttiacensus is important to their community,
that the data collected through the census is cetelglconfidential and that no individual’s
information is shared with any other organizatiotes enforcement entity.” Thompson Aff.
(Docket No. 516-1) 1 99.

1133. For the 2000 and 2010 Decennial Censuses, the €&usegau also partnered with local
businesses, faith-based groups, community orgamizatelected officials, and ethnic
organizations to reach these communities and ingtloe accuracy of the count. Docket No.
480-1 at 1 28.

1134. Mr. Thompson further testified that the communigasi and partnership campaign “was
responsible for dramatic gains in the accuracya@mwerage of the 2000 and 2010 Decennial
Census relative to the 1990 Census, which didnedtide such a program” and his opinion was
that “one of the reasons for the success of thiégsdsis that it worked to help gain people’s
trust and that by gaining people’s trust, the CerBureau was able to obtain better Decennial
Census participation.” Thompson Aff. §{ 100-101.

1135. Dr. Abowd testified that a key component of the SlenBureau’s strategy for
enumerating households that are reluctant to ictevah enumerators is the integrated
partnership and communications program. Nov. 14|Tn. at 1187:25-1188:10.

1136. There is no information in the Administrative Reddnat the planned advertising

campaign for the 2020 Decennial Census is matgddfierent from the advertising campaigns
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in the 2000 or 2010 Censuses that failed to eliteitize differential undercounts in those
Censuses between Hispanics and non-Hispanic w4 to PX-14 (AR).

1137. There is no information in the Administrative Reddnat the planned partnership
campaign for the 2020 Decennial Census is matgdd#fierent from the partnership campaigns
in the 2000 or 2010 Censuses that failed to eliteitize differential undercounts in those
Censuses between Hispanics and non-Hispanic w4 to PX-14 (AR).

1138. With regard to the partnership campaign, Dr. Abdestified about the “trusted voices”
campaign, where community voices with whom the gsmmartners carry forward a message that
census participation is safe and important, andircoed that the trusted voices campaign is a
key part of the Census Bureau'’s efforts to mitightedecline in self-response. Nov. 14 Trial Tr.
at 1304:5-13; Nov. 15 Trial Tr. at 1382:17-23. Is testimony, Dr. Abowd testified about
several “trusted voices"—including the National Asgtion of Latino Elected Officials
(NALEO), the National Conference of American IndsgiNCAI), and the Leadership
Conference on Civil and Human Rights. Nov. 14 [TTia at 1304:14-1305:9.

1139. The Administrative Record includes materials refterthe opposition of NALEO,

NCAI, the Leadership Conference, and many othesu®partners to the addition of a
citizenship question. PX-1 at AR 773-775, 778-77/239-1240 (AR).

1140. For example, on January 4, the Leadership ConferencCivil and Human Rights wrote
to Secretary Ross that adding a citizenship questmuld be “unnecessarily intrusive and will
raise questions in all households—native and forbmyn, citizen and noncitizens—about the
confidentiality of information provided to the gowenent and how government authorities might

use that information. Asking every household arergperson in the country about their
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citizenship status in the current political envimoent . . . will no doubt give many people pause
about participating in the census altogether.” P®-AR 774 (AR).

1141. In a follow up letter on January 10 sent on beb&lf67 organizations, the Leadership
Conference warned “there are many mixed statusainals in the United States, which include
members who are both citizens and non-citizens véatious legal statuses. Mixed-status and
immigrant households will be especially fearfulpobviding information to the federal
government in 2020, given the heightened climatieaf that anti-immigrant rhetoric and
policies have created.” PX-1 at AR 799 (AR).

1142. In addition to the letter in the Administrative Red, NALEO’s Chief Executive Officer
Arturo Vargas testified that he advised Secretargs=on March 13 that (i) the Center for Survey
Measurement had recently documented challengeSahsus Bureau staff had documented
challenges the Census Bureau staff had in secthiengarticipation and trust of immigrants, and
(ii) that several NALEO members had expressedttiegt would not encourage their constituents
to complete their census forms if a citizenshipsfjoa is added for fear that the Trump
Administration would use the information againgrth Vargas Aff. (Docket No 498-21) at  21.
1143. The Administrative Record documentation of SecseRuoss’ March 13 communication
with Mr. Vargas fails to document their discussafrthe Center for Survey Management
findings. PX-1 at AR 1213 (AR).

1144. Mr. Vargas also testified that although NALEO &raisted messenger” and will
cooperate with the Census Bureau, that NALEO'’s aggrg strategy research “has shown that
individuals are scared to answer the citizenshgstjon for fear of disclosure of that information

to other government entities.” Vargas Aff. {1 25..Margas further testified that “it is not clear
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how we should advise our members in terms of ma&sgamd processes related to non-response
follow up, as we have received no direction on fitusn the Census Bureaud.

1145. Other organizations (including the non-governmeplaintiff organizations) that have
served in the past and plan to serve as “trustegsdin the Census have uniformly expressed
that the addition of a citizenship question wilgagvely impact their ability to persuade
Hispanics and immigrant communities to participatihe CensusSeePFOF Ill.I; PFOF X.A.
1146. Organizations who are not formally “trusted voi€dsit who are conducting critical
outreach on the Decennial Census have also exgrekadlenges in overcoming the reluctance
in immigrant communities to fill out the citizenphguestion, as well as an overall confusion on
messaging due to a lack of direction from the Ceriguwreau. Cullinane Aff. (Docket No. 505-2)
19 3-11, Sarmiento Aff. (Docket Nos. 488-3 & 48874)6-10, Rodriguez Aff. (Docket Nos.
488-1 & 488-2) 11 8-12.

1147. Former Census Bureau Director Thompson testifiat s opinion was that the
integrated communications and partnership campaard “not work as well for the 2020
Census because of this issue of trust. If you dagam people’s trust, you cannot get out a
message that will compel people to respond to #es@s.” Thompson Aff. § 101.

1148. Dr. Hillygus testified that it will “be incredibldifficult for this outreach campaign to be
effective at overcoming their predicted differehsalf-response.” Nov. 5 Trial Tr. at 91:14-16.
1149. Dr. Hillygus further testified that the reason thi@se campaigns would have limited
effect is that the barriers to participating in t@nsus caused by the addition of a citizenship
guestion are not like other participatory barriénst, are driven by concerns about

confidentiality, making them particularly hard teescome. Nov. 5 Trial Tr. at 81-82.
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1150. Dr. Barreto also testified that he did not beli®afendants’ communication plan will be
effective in 2020 “as a direct result of the citighip question being added to the census.” Nov. 9
Trial Tr. at 696:24-697:4. He explained that “manfyhe important trusted partners that the
census has identified are actually quite conceamedskeptical right now of the citizenship
guestion,” and that they will “not be as effectimegetting the word out in the community.” Nov.
9 Trial Tr. at 697:12-697:22; 698:10-699:2.

1151. In sum, as Dr. Barreto explained, “the communicaiplan and the work with the trusted
partners is very tenuous at this point. The pastaeg very concerned themselves about this, and
it is not at all clear to me that these trustedneas will be effective—even if they do work with
the census, they will be able to convince peopleatticipate.” Nov. 9 Trial Tr. at 699:3-699:10.
1152. The Census Bureau’s Barriers Attitudes and Motrsa&urvey (CBAMS) research
confirms that the integrated communications antheaship campaign will not be effective in
overcoming the decision to not participate in thesus due to a citizenship question. PX-15,
PX-662.

1153. For example, Census Bureau research has notedn@ahessaging strategy that has been
critical to prior integrated communications andtparship campaigns aimed at Hispanics is that
the Census does not inquire about immigration statt, “None of the questions in this survey
will ask about immigration status.” PX-160 at Ibhis message would not be accurate or
effective if a citizenship question is asked onBeeennial Census.

1154. Similarly, CBAMS focus groups of Spanish languagetipipants found there was not a
single trusted voice that could mitigate their dist of the government to uphold the promise of

confidentially. PX-15 at 22.
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1155. Dr. Abowd agreed that the CBAMS research “suggegtarticularly difficult macro
environment for a census questionnaire with aerighip question on it.” Nov. 14 Trial Tr. at
1259:3-7.

1156. The Census Bureau admitted that if there is “@a@itship question on the decennial
census, trusted partners will have additional eimglés in convincing this [immigrant]
community to participate.” Census Bureau 30(b)(épDvol. Il at 451-453, 462 (objection).

D. Household and Household Member Omissions - There Agreement that Not
All Individuals Missed in the Census Will Be Coverd by NRFU Processes

1157. Households are included in NRFU only if they arduded within the Master Address
File (“MAF”). Nov. 6 Trial Tr. at 290:19-21.

1158. As Dr. Salvo explained, “the address list is thenfdation for the decennial census. If you
do not have an address that is on the Census Bsimeaster address file (MAF), you cannot be
enumerated.fd.

1159. Similarly, NRFU efforts do not capture household®ge addresses were not in the
Census Bureau’s Master Address File (MAF), whichHiHygus testified is “likely to miss”
hard-to-count populations. Nov. 5 Trial Tr. at 1213104:6.

1160. Likewise, Dr. Salvo testified that “hidden units”-fen in small, multi-unit buildings—
are not always captured by the MAF. Nov. 6 Trialdt 296:25-297:09, 338:17-339:08.

1161. Census Bureau research has concluded that onenrfesisn undercount of noncitizen
and Hispanic households is that they live in unusuaoncealed housing units that are not in the
MAF and that the MAF is more likely to miss nonia#ns and ethnic and racial minorities who
are more likely to live in complex housing situaigo PX-389; PX-390 at 70.

1162. Dr. Hillygus testified that the role of the MAF dretermining which individuals are

included in NRFU was one of the features of NRF&t thay exacerbate the differential
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undercount because there is “potential for indigiduo respond who are not in the master
address file . . . to go onto the Internet and/akeéna phone call and make sure that you're
counted. That requires self-motivation . . . argkms unlikely that that option will be used by
noncitizens or those concerned about the confidigti . . it could potentially . . . exacerbate
[the undercount].” Nov. 5 Trial Tr.131:9-24.

1163. Dr. Salvo similarly testified that the MAF is natdiproof; to the contrary, the Census
Bureau has historically struggled with the erroreedesignation of occupied units as vacant. For
example, during the 2010 Census, there were a targder of discrepancies between the
determination of occupancy status in NRFU and en\tacant!Delete Check operation

(intended to verify the occupancy status of unissified in NRFU as deletes) in Northwestern
Queens and Southern Brooklyn, demonstrating thd8@UBperations had significantly
overstated the number of vacant addresses in #reas. Nov. 6 Trial Tr. at 308:21-309:15,
350:24-353:12, 451:06-21.

1164. There is additional evidence of some populationsgoendercounted because they are left
out of both the self-response and the NRFU prose§3ensus Bureau research has
acknowledged a significant problem with the cowftgoung children. PX-346; PX-378; PX-
381; PX-410; Nov. 6 Trial Tr. at 383:07-22. For exde, the undercount of children under the
age of 5 in the 2010 census was 4.6% even thowgh thas an overcount of adults in the 2010
Census. PX-346 at 4. Among other issues, the Cdseau found that one reason for this
undercount is “Fear of government, political fastar respondent fatigue may cause a
household respondent to intentionally leave a abiildhe roster.’1d. at 6.

1165. Additionally, Dr. Hillygus testified that experim&al and ethnographic research has found

deliberate concealment of household members basé&wbacerns about confidentiality,
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deportation, and their general trust in governmiéyby. 5 Trial Tr. at 125-126; PX-385 at 11,
PX-390 at 70.

1166. In a specific discussion of NRFU field operationsoag Hispanic respondents, for
instance, researchers explained that “some proporelents resisted the interview by providing
data that seemed inaccurate or incomplete justngpty with the interview.” PX-385 at 11.
1167. This research suggests that noncitizens and Hispamght systematically underreport
household size to enumerators, and increased emtidity concerns associated with the
addition of a citizenship question could exacerlsaieh underreporting. Nov. 5 Trial Tr. at 124-
125.

1168. The Census has historically undercounted Hispanipart because of the failure of
Hispanic households to provide a response for evenyber of their households. Census Bureau
30(b)(6) Dep. Vol. Il at 394:7-20; Nov. 14 Triat.Tat 1306 (Abowd).

1169. The Census Bureau’s internal research is consigtiéimthe notion that a citizenship
guestion will “cause an incremental increase infthimber of households that respond to the
census but don't provide a response for every meaflibe household.” Census Bureau
30(b)(6) Dep. Vol. Il at 396:2-11; Nov. 14 Trial. Tat 1308-09 (Abowd).

1170. If a household omits one or members in its censsganse, the Census Bureau will not
conduct NRFU efforts to enumerate those individu@ensus Bureau 30(b)(6) Dep. Vol. Il. at
397:19-399:2; Nov. 14 Trial Tr. at 1309-10 (Abowd).

1171. There is nothing in current Census protocols taesklsituations where a household
provides a response but does not include every reeaflihe household. Census Bureau

30(b)(6) Oct. 5 Dep. Tr. at 459:21 - 460:15; No4.Tkial Tr. at 1310 (Abowd).
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E. The Defendants’ Planned Non-Response Follow-uplRFU) Operations

1172. Nonresponse Follow-up (NRFU) is the process by tie Census Bureau attempts to
collect information from households that do nof-sespond to the census questionnaire. The
parties have stipulated on the basic planned coemgerof NRFU for the 2020 Decennial
Census. Docket No. 480-1 at 11 8-13; PX-655.

1173. If the Census Bureau does not receive a resportbe tpuestionnaire, it then sends a
Census Bureau staffer known as an enumerator tioaihging unit to attempt to conduct an in
person interview in order to collect the data. Deiddo. 480-1 at Y 8.

1174. If the initial NRFU visit does not result in collry complete data for a household,
administrative records may be used to enumerateit2dl number of those households for which
there is high quality administrative data abouthibasehold. Docket No. 480-1 at 9.

1175. For those households without high-quality admimiste records, an enumerator will
attempt to re-contact the household in person. Bolo. 480-1 at | 10.

1176. If a third attempt to contact a household doesyr@tl a response, a case will become
“proxy-eligible.” Docket No. 480-1 at { 11.

1177. A proxy is someone who is not a member of the hioaise—such as a neighbor, landlord,
Postal worker, or other knowledgeable person wimopcavide information about the unit and
the people who live there. Docket No. 480-1 at 12

1178. For a proxy-eligible case an enumerator will attethpee proxies after each re-contact
attempt that does not result in an interview. Dodk® 480-1 at T 13.

1179. If the Census Bureau is unable to find a proxwilitimpute the “count” or number of
members of the household, as well as the demographracteristics of the individual residents.

PX-655.
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1. The Limitations on NRFU to Address Undercount in Pror Decennial
Censuses

1180. Of the NRFU processes, the use of in-person endimey@roxies, and imputation was
used in prior censuses, including the 1990, 2008,2910 Censuses. Census Bureau 30(b)(6)
Oct. 5 Dep. Tr. at 400:19-401:21; Nov. 5 Trial @r.94:23-95:3 (Hillygus); Nov. 6 Trial Tr. at
295:23-296:11, 312:22-313:06, 388:19-23 (Salvo).

1181. The Census Bureau conducted a post-enumeratidy after the 2010 Census to
estimate how well the 2010 Census covered the pofadilation of the United States. PX-267;
Census Bureau 30(b)(6) Oct. 5 Dep. Tr. Vol. 11283 - 400:18; Nov. 14 Trial Tr. at 1362-63
(Abowd).

1182. The post-enumeration study examined the percemtigeial and ethnic groups omitted
and undercounted in the 2010 census and notedéfther omissions nor the undercount is
distributed evenly across racial and ethnic grobps267; Census Bureau 30(b)(6) Oct. 5 Dep.
Tr. Vol. Il at 401:22 - 402:6, 403:21 - 404:21; N@&/Trial Tr. at 393:12-16, 407:10-13, 416:9-
23 (Salvo); Nov. 15 Trial Tr. at 1363 (Abowd).

1183. Blacks and Hispanics had a higher omission rate tiagn-Hispanic whites in the 2010
Census, and also had a higher undercount rate 67X&xnsus Bureau 30(b)(6) Oct. 5 Dep. Tr.
Vol. Il. at 404:22 - 406:19; Nov. 15 Trial Tr. aB@4-65 (Abowd).

1184. In the 2010 Census, there were undercounts amatigytar racial and ethnic groups and
also in certain states and localities. PX-267; B&:Xensus Bureau 30(b)(6) Oct. 5 Dep. Tr.
Vol. Il at 406:20 - 407:8; Nov. 6 Trial Tr. at 4P5- 413:2.

1185. The post-enumeration survey conducted for the ZiArfsus determined that, following

NRFU and imputation, Hispanics were undercounted.by percent and non-Hispanic whites
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were overcounted by .84 percent, resulting in aundercount of Hispanics of 2.38 percent. PX-
267 at Table 7; Nov. 5 Trial Tr.42:6-13 (Hillygus).

1186. The post-enumeration survey conducted for the ZD&sus determined that, following
NRFU and imputation, Hispanics were undercounted’hypercent and non-Hispanic whites
were overcounted by 1.13 percent, resulting intaundercount of Hispanics of 1.84 percent.
PX-267 at Table 7; Nov. 5 Trial Tr.42:6-17 (Hillygju

1187. The post-enumeration survey conducted for the T99fsus determined that, following
NRFU and imputation, Hispanics were undercounted.B9 percent and non-Hispanic whites
were undercounted by .68 percent, resulting intainéercount of Hispanics of 4.31 percent.
PX-267 at Table 7; Nov. 5 Trial Tr. at 42:6-17 (iyus). That survey also found that New York
City was undercounted by over three percent. Nowid Tr. at 394:07-11 (Salvo).

1188. Furthermore, as Dr. Salvo testified, these diffea@mndercounts can manifest at the
neighborhood level. Nov. 6 Trial Tr. at 407:10-432:10-413:13, 414:11-20, 416:09-23 452:19-
453:07. For example, in the 2010 census, approrimné6,000 individuals were omitted or
undercounted in minority neighborhoods of Brookiymd Queens, both boroughs of New York
City. Nov. 6 Trial Tr. at 452:19-453:07. In partiayy Dr. Salvo testified that there was an
erroneous enumeration of 8.4 percent in non-Higpahite areas and an omission of over 10
percent in “the black communities of Brooklyn falled by areas with large clusters of Hispanic
population.” Nov. 6 Trial Tr. at 412:10-413:13, 414-20, 452:19-453:07.

1189. These local inaccuracies at the granular levelbsamasked at higher levels of geography.
For example, in the 2010 census, the net undercoBrooklyn was effectively zero, but the
Census reported that over 10% of the populationamgited and 8.4% was erroneously

enumerated. Nov. 6 Trial Tr. at 412:8-15; 414:247e omissions and erroneous enumerations in
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Brooklyn likely occurred in different neighborhood#hin Brooklyn. Based on the racial and
ethnic differential undercount in 2010, it is ligghat the 10.4% of omissions in Brooklyn were
concentrated “heavily in the black communities obd&klyn followed by areas with large
clusters of Hispanic population.” PX-267 at TabléNdv. 6 Trial Tr. at 414:11-16. Similarly, the
8.4% of erroneous enumerations were “likely intb@-Hispanic white areas . . . .that tend to
show net overcounts.” PX-267 at Table 7; Nov. @&ITTr. at 414:17-20.

1190. Problems resulting from undercounts in particukkighborhoods are not always reflected
in borough or city-level net undercount rates. N®@Wrial Tr. at 452:25-453:7. For instances,
approximately 65,000 individuals were missed by@easus in 2010 in Brooklyn and Queens as
a result of problems with the Census Bureau'’s viadalete check process. Nov. 6 Trial Tr. at
351:22-352:9, 353:18-354:13. This undercount haihse implications on City services
dependent on accurate data, including the calomati vital rates by the New York City
Department of Health. Nov. 6 Trial Tr. at 355:14#35 However, this undercount was not
reflected in the net undercount rates for BrooldytQueens in 2010. PX-338 at 39.

2. The Expected Increase in NRFU Caseload for the 202Qecennial
Census

1191.In 2010, approximately 219,207,000 out of 300,708,persons enumerated, or
approximately 73 percent of respondents self-redpd o the Census. The remaining cases
were sent to NRFU. PX-267 at 32, table 19.

1192. Any household that does not self-respond is asdigm&RFU. Nov. 5 Trial Tr.; 33:6-9
(Hillygus); Nov. 13 Trial Tr. at 950; Nov. 14 Tridlr. at 1131:19-24.

1193. Prior to the addition of a citizenship questiore @ensus Bureau estimated that self-

response rate will decrease to 60.5 percent. PXETA(AR); PX-3 at 2401 (AR).
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1194. The expected decrease in self-response will r@saltdirect increase in NRFU cases.
Nov. 5 Trial Tr. at 94:13-15; 134:18-24 (Hillygus).

1195. At the time of Secretary Ross’ determination, tlemsilis Bureau conservatively estimated
that the decline in self-response of 5.1 percetioaiseholds containing a non-citizens because
of a citizenship question would result in an insehNRFU workload of 630,000 households or
1.6 million persons. PX-22 at 6 (AR).

1196. The Census Bureau conservatively estimates thadtition of a citizenship question

this will result in an increase in NRFU workload209 million households and 6.5 million
persons. PX-162 at 42; Nov. 5 Trial Tr. at 94:19(@RIygus).

1197. Dr. Barreto estimated that between 28 and 35 miltieople would not respond due to a
citizenship question on the 2020 Decennial Censdsauld go into non-response follow up
operations, of which a disproportionately high nem{.0-11 million people) would be

Hispanic. Nov. 9 Trial Tr. at 683-686; PX-675; BX6.

3. The Relationship Between Reduced Self-Response adddercount

1198. The Census Bureau has acknowledged that “respatesand net undercount rates may
be causally linked.” PX-343 at 1.

1199. The Census Bureau Task Force on the Undercounbohg Children similarly concluded
that “research suggests that areas with the loesls of cooperation have higher levels of
coverage and nonresponse error.” PX-346 at 5.

1200. Dr. Hillygus testified that there was “an empirigalttern that we have seen in the past . . .
[where] we had a differential self-response infghast and we had a differential undercount . . .
There’s nothing to suggest that, we wouldn’'t se¢ same pattern this time.” Nov. 5 Trial Tr. at

97:13-17.
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1201. Dr. Hillygus testified that areas with lower sedlsponse rates have more census
omissions, and that there is post enumeration gwevielence to support this fact. Nov. 5 Trial
Tr. at 123:9-24; PX 414 at 2.

1202. Dr. William O’Hare testified that prior censusesmmstrated that there is a “close
connection between lower self-response rates ajfeehnet undercount rates” such that “the
Census Bureau’s expected decrease of at leasefdnptage points in the self-response rate for
households with at least one noncitizen becausieeatitizenship question will increase the net
undercount and omission rates for people livinthose households.” O’'Hare Aff. (Docket No.
507-1) 7 9.

1203. Dr. O’Hare found a moderate to high correlationnzstn self-response rates and net
undercounts for all demographic groups in eaclnefast three censuses. O’'Hare Aff. ] 47-48.
1204. Dr. O’Hare testified social scientists typicallylofor four elements to show causation:
(i) that the causal agent occurs prior in timeh@ thing that it is causing; (i) that there is an
association or correlation between the causal agghthe thing being caused; (iii) that
intervening mechanisms between the independerdblarand the dependent variable can be
specified; and (iv) that other potential explanasitvave been controlled. O’'Hare Aff. § 49.
1205. Dr. O’Hare testified that three elements of causa#ire satisfied here: self-response
occurs prior in time to net undercounting, it isdacately to highly correlated with net
undercounting, and the intervening mechanism idaer response rate. O’Hare Aff. (Docket
No. 507-1) at 1 50.

1206. Dr. Abowd testified that while he does not know tharginal coefficients that he believes
are necessary to evaluate the relationship betee®gssions and undercounts, he acknowledged

that it is factually true that in the past increhgeoss omissions for Hispanics have been offset in
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the net undercount calculation by an increasearetinoneous enumerations of whites that get
double counted. Nov. 14 Trial Tr. at 1219:13-1220:4

1207. It is, therefore, likely that an increase in grogsissions for Hispanics would contribute to
an increase in the differential net undercount isplnics, consistent with Dr. O’Hare’s
testimony that there is a correlation between exes in omissions and ultimate differential net
undercounts.

1208. Dr. O’Hare testified that while his analysis does$ control for other potential
explanations, this could be controlled for throagtandomized control trial (“RCT”), which the
Census Bureau could have, but has not, performéthr® Aff.  50.

1209. Discussing PX-378 and research conducted by Dra@HDr. Hillygus testified that
demographic analysis demonstrated that the “cecmust had systematically underestimated the
number of Hispanic young children . . . this is @fi¢hose direct links to the differential
undercount” and “offers very clear documentatioawlihe undercount of Hispanics and
provides links to the undercount as associated tvéINRFU operations. Nov. 5 Trial Tr. at
127:13-128:5.

1210. Dr. Hillygus further testified that “Again, the Cgus Bureau agrees that there is going to
be a differential self-response of non-citizen lehadds, and this is part of the evidence that
leads to my conclusion that they are not goinga@ltle to fully address that differential self-
response through NRFU operations.” Nov. 5 Trialalrl27:18-24; 129:8-15.

4. Planned NRFU Operations Will Not Totally Eliminate Impact of
Reduced Self-Response Resulting in Higher Undercoun

1211. The Census Bureau has not conducted any testithge @ffficacy of NRFU operations
with a citizenship question, nor has it includedence of such testing in the Administrative

Record. PX-1to PX-14 (AR); Nov. 14 Trial Tr. atQ3318-21.
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1212. The Census Bureau has not placed any evidence effibacy of NRFU operations in the
Administrative Record. PX-1 to PX-14 (AR).

1213. The Census Bureau has not placed any evidence ikdiministrative Record that NRFU
operations will be sufficient to address the declimself-response, the increase in NRFU
operations, or the resulting net differential umdemt. PX-1 to PX-14 (AR).

1214. The Census Bureau testified that enumeration ereststing from a decline in self-
response may be unavoidable regardless of how mocley the Census Bureau spends on
fieldwork. Census Bureau 30(b)(6) Oct. 5 Dep. Tol.W at 380:16 - 381:13; Nov. 15 Trial Tr.
at 1337 (Abowd).

1215. The Census Bureau testified that the macro-enviesmpincluding the political context,
can affect NRFU efficacy; and it is possible thaiteenship question will exacerbate those
effects. Census Bureau 30(b)(6) Aug. 29 Dep. T814t4 - 315:1.

1216. The Census Bureau’s analysis of a citizenship gueatknowledged that NRFU may not
eliminate undercount, even with unlimited resouystating that “errors may not be avoidable
simply by spending more money on fieldwork. Ondeasehold decided not to cooperate, it
may not be possible to obtain an accurate enurnarati matter how many times an enumerator
knocks on the door.” PX-162 at 43 n. 60.

1217. Former Census Bureau Director Thompson testifiat ‘thiere is no research cited in the
administrative record—and | know of no researctsidet of the administrative record—to
support [Dr. Abowd’s] conclusion that despite a éved self-response rate, NRFU will ensure
that there is no undercount . . . [and] the inte@ensus Bureau analysis [PX-162]. . . raises
serious concerns about the accuracy of NRFU praesdar addressing an increase in non-

response resulting from the citizenship questidmdmpson Aff. § 110-111.
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1218. Dr. Hillygus testified “there are lots of reasonghink that the NRFU operations will fail
to correct what is predicted to be a differentef-sesponse rate among noncitizen households,
and there are parts of the operation that poténtialld even exacerbate things.” Nov. 5 Trial
Tr. at 96:4-8.

1219. Dr. Hillygus testified that among other reasong t&FU will be less effective in 2020
than it was in 2010 is that a citizenship questidhbe “in a different macro and political
environment” and will “be occurring during a presndial election” and “the potential for this to
be politicized and for the salience of this to keremore means that the NRFU challenge is even
greater in . . . 2020 than even today with resfmeatcitizenship question.” Nov. 5 Trial Tr. at
100:4-12.

1220. Dr. Barreto testified that “the citizenship questicoupled with the political environment
that immigrants perceive, will make it very difficdor census enumerators to convince people
to participate, and that this will remain a verwlparticipation rate, not only of the self-
response, but throughout the entire NRFU procdsat Will result in an undercount of many in
the Latino and immigrant community.” Nov. 9 Trial. et 643:22-644:7.

1221. Indeed, he testified that differential responsigsi® NRFU might well widen the
differential between non-Hispanic white and Latam@ immigrant communities: “the
enumeration process during NRFU is unlikely to fheative, and instead, it is likely to widen
the gap or exacerbate the differential betweenendniid . . . nonimmigrant communities, which
may not be threatened and may participate regulatlyNRFU, and Latino and immigrant
communities who will feel more threatened and padtticipate at lower rates. So whatever gap
or differential we have just at the beginning itf-sesponse, the NRFU process will seek to

widen that because where it will be successful bgllin those communities that already had a
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higher self-response rate, and Latino immigrant momities are likely to further have problems
responding.” Nov. 9 Trial Tr. at 637:7-637:19.

1222. Dr. Barreto’s opinions regarding NRFU were basegart upon his survey, which was
designed to “understand why people would or wowoldparticipate in the census, and also to
evaluate whether or not the NRFU in the imputaporcess might be successful or not.” Nov. 9
Trial Tr. at 650:23-651:1.

1223. Dr. Barreto’s survey looked at two components thiactly touch on nonresponse follow-
up.

1224. First, Dr. Barreto’s survey examined the trust eadfidence of various communities in
the federal government’s ability to keep censupaases confidential, which is critical to an
accurate nonresponse follow-up. Nov. 9 Trial Ti686:12-687:16; PX-677.

1225. Second, Dr. Barreto’s survey explored respondewitbhgness to participate in a census
that included a citizenship question with simulaléIFU procedures; respondents received
assurances of confidentiality and were asked afjthey would participate in order to observe
expected NRFU success. Nov. 9 Trial Tr. at 686:32:8.

1226. As detailed in PX-677, assurances of confidenyialiere far less effective for Latino and
immigrant respondents, suggesting that those holgzwill be more likely refuse to participate
during NRFU operations. Nov. 9 Trial Tr. at 688483:25. Dr. Barreto’s survey asked
respondents in question 2 whether they would respo@ census that included a citizenship
guestion, and then, later in the survey, assurgabralents that their census responses would be
kept confidential and again asked them whether wayld respond to the census. Nov. 9 Trial

Tr. at 686:12-687:20.
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a. For the sample as a whole, 45.2 percent of respisaéo had initially refused
to respond to a census with a citizenship questgreed to respond to a census
with a citizenship question after assurances ofidentiality. PX 677.
b. For white respondents, 49.5 percent of initial nesponders agreed to respond to
a census with a citizenship question after assesaltt
C. For Latino respondents, 38.9 percent of non-respanagreed to respond to a
census with a citizenship question after assurahgdes
Assurances of confidentiality were therefore sigaifitly less likely to convert Latino
respondents from non-responders into respondengliey were for white respondents or for the
sample as a wholdd.
1227. However, 89.3% of whites and 80.1% of Latinos weileng to participate in the census
after receiving assurances of confidentiality whesy were advised that the census would not
include a citizenship question. Nov. 9 Trial Tr687:4-688:15; PX-677.
1228. Moreover, respondents receiving assurances ofammiiality were much more likely to
indicate willingness participate in the census wtezy were advised that the census would not
include a citizenship question, though even theneadespondents were significantly more
likely to participate than Latinos. In contrastem advised that the census did include a
citizenship question, even assurances of confidiggtdid little to assuage concerns of Latino
and immigrant households or elicit their participat Nov. 9 Trial Tr. at 687:4-688:15; PX-677.
1229. Dr. Barreto testified that PX-677 “is very cleatidance that in the presence of a
citizenship question, significantly less people goéng to participate in the NRFU. Nov. 9 Trial

Tr. at 689:3-689:11.
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1230. Other analyses performed by Dr. Barreto suggesttia longer the census is in the field,
the longer people are talking about it, the lorthere's more information,” more people will
convert to become non-responders; as Dr. Barrgitaiged, this finding is “consistent with the
social science literature...reviewed, which found 8@me people may grow suspicious of these
follow-up visits and of this additional informatidrNov. 9 Trial Tr. at 693:21-695:20; PX-678;
PX-679.

1231. Moreover, these findings corroborate social scigesearch about the expected
inadequacies of NRFU, including the Brown memo (F62). Nov. 9 Trial Tr. at 692:1-692:7.

5. The Components of NRFU Will Not Off-Set the Declinen Self-
Response.

1232. Each of the major components of NRFU—in-person esration, use of administrative
records, proxies, and imputation—have shortcomihgswill prevent the components from off-
setting the impact of decline in self-response.

a. In-person Enumerators

1233. The Census Bureau noted in the Administrative Rituat “those refusing to self-
respond due to the citizenship question are pdatiguikely to refuse to respond in NRFU as
well. .. .” PX-25 at 4.

1234. The Census Bureau’s subsequent analysis of thectsfbf citizenship question on
Nonresponse Follow-up” similarly acknowledged thébuseholds deciding not to self-respond
because of the citizenship question are likelyefage to cooperate with enumerators coming to
their door.” PX-162 at 41 (COM_DIS 9873); Censusdzaw 30(b)(6) Oct. 5 Dep. Tr. at 425:3-
21; Nov. 15 Trial Tr. at 1336-37 (Abowd). The CesBureau’s analysis of the “effects of
citizenship question on Nonresponse Follow-up” asknowledged that “If a household

declines to self-respond due to the citizenshigstiar, we suspect it would also refuse to
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cooperate with an enumerator coming to their dagsulting in a need to use a proxy.” PX-162
at 42 n. 59. Dr. Abowd also testified that the sanonsiderations at play in causing households
not to respond to the Census because of a citigegskestion will also be at play with respect to
enumerator visits. Nov. 14 Trial Tr. at 1312 (Almw

1235. There is no evidence in the Administrative Receaftecting credible quantitative
evidence that someone who chooses not to respdhd 2020 Decennial Census because of a
citizenship question will respond at all in a faoeface encounter with an in-person enumerator.
Nov. 15 Trial Tr. at 1336 (Abowd¥ee alsd®X-1 to PX-14 (AR).

1236. The Census Bureau testified that it has “no engliewvidence that someone who chooses
not to self-respond to the citizenship question id@espond in a face-to-face interaction with a
census enumerator.” Census Bureau 30(b)(6) Aufpez® Tr. at 251:15-21.

1237. In contrast, the Administrative Record does congairanalysis of “computer-assisted
personal interview” (CAPI) which is the in-persosnaresponse follow up used for the ACS,
that was conducted in conjunction with preparingdanuary 19 memorandum. PX-155 (AR).
This analysis shows that for the census tracts theérhighest percentages of non-citizen
households (i) participation in the ACS has beeamretesing, and (ii) non-response follow-up is
less successful. Census Bureau Aug. 29 30(b)(f) De at 124-135; PX-155 (AR). The
Census Bureau's analysis of CAPI response ratemg@stent with the notion that citizenship
guestions have become more sensitive on survegs 80i0. Census Bureau 30(b)(6) Aug. 29
Dep. Tr. at 131:4-11. Given the Census tracts hitjiner percentages of noncitizen household
have lower response rates to the ACS and lower NRBU success, the Census Bureau
believes that people who live in census tractslélless likely to give proxy responses than

people who live in other areas. Census Bureau @)(B)ct. 5 Dep. Tr. at 386:2-15.
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1238. The Census Bureau’s cost analysis in the Adminisgd&ecord similarly assumed that an
average of three enumerator visits to enumeratedimids that do not self-respond to the
Census because of a citizenship question, witladlieors stating that they “expect that many
more of these noncitizen households would recewBIRFU visits.” PX-22 at 6 (AR 1282).
1239. Dr. Abowd testified that he is not aware of anyddnée quantitative evidence that three
visits will, in fact, be sufficient on average touenerate households that do not respond to
Census because of a citizenship question. NoVridbTr. at 1336 (Abowd).

1240. In testifying about PX-162, Dr. Hillygus testifiekdat the Census Bureau’s analysis
confirms that confidentiality issues “are goingnatter for the NRFU operations as well” and
“the Census Bureau agrees that the concerns naiiedfect NRFU” and “the concerns about
confidentiality are going to reduce cooperationmaly through self-response but also
cooperation with NRFU operations.” Nov. 5 Trial 98:1-2; 99:4-6; 99:18-21.

1241. Dr. Hillygus testified that the same issues thatiltein decreased self-response will
impact respondent’s willingness to respond to irspe enumerators. Nov. 5 Trial Tr. at 97-98.
1242. Likewise, Dr. Barreto testified that in-person emration could be counterproductive. He
explained that “there is a very good chance thatitbrature that is left behind will create more
anxiety and fear in many immigrant communities lseait will resemble government
monitoring or surveillance, leaving information tis@mebody from the government was at your
doorstep, they're coming to try to find out youusehold count, your personal information
about your household, and that is a strong findhrdpe literature.” Nov. 9, Trial Tr. at 625:4-
625:16;see alsdNov. 9, Trial Tr. at 629:17-630:4; PX-448 at 12%dribing how one household

moved after a field staff member dropped off infatimn concerning the enumeration).
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1243. Dr. Hillygus further testified that “there’s an exisive research and survey methodology
that emphasizes that there’s an interaction betweehow [somebody] respond[s] and
willingness to respond depends on the interviewerso with NRFU, you're no longer having
somebody self-respond about their household, teydmw going to be talking to an enumerator.
And the survey methodology research indicates jgeand less likely to reveal sensitive
information when they have to reveal it to a perasmpposed to write it on a form.” Nov. 5
Trial Tr.100:15-24.

1244. The Census Bureau similarly testified that nontheftesting that has been used to plan
NRFU staffing levels has included a citizenshipgios. Census Bureau 30(b)(6) Aug. 29 Dep.
Tr. at 198:2-10.

1245. The Census Bureau testified that none of the géhat has been used to project the
number of field offices, adequacy of enumerataning, NRFU protocols, or census
guestionnaire assistance has accounted for anstige question. Census Bureau 30(b)(6) Aug.
29 Dep. Tr. at 200:9 - 201:10; Nov. 14 Trial Tr1803-04 (Abowd).

1246. Former Census Bureau Director Thompson testifiatittie Census Bureau’s conclusion
“that it is likely that households that refuse éspond to the Decennial Census questionnaire
because of the citizenship question are also lite@hespond to enumerators” is one fact that
“strongly suggests that NRFU efforts may be unsssfte with respect to households that
decline to answer the Decennial Census questianbatause of the citizenship question.”
Thompson Aff. { 111, 114.

1247. When Dr. Hillygus was asked about whether “respandensitivity impacts cooperation

with NRFU” she responded the “confidentiality comseassociated with the citizenship question
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that the Census Bureau acknowledges and has shadwavé an impact on the self-response, all
matter for cooperation with a census enumeratooy.N Trial Tr.97:18-24.

1248. Discussing PX-385 (Terry), Dr. Hillygus testificabt “fears of deportation are related to
people being omitted from the roster” and that ‘@&xmpental and ethnographic research have
found deliberate concealment of household membkagsdoon concerns about confidentiality,
deportation, and their general trust in governmentfield staff report that they are not able to
get a full count of a household, and that will happvhether individual members are being
excluded because of fears of disclosure.” Nov.iélTir. at 126:5-8; 125:14-17; 125:19-23.
1249. Additionally, the Census Bureau will have challemgeth mitigated non-response of
individuals who fail to self-respond through in-pen enumerators because the decennial
enumerators tend to have less experience than@i&idterviews. Nov. 5 Trial Tr. at 101; PX-
162 at 30 n. 44. And it is clear that the CensuseBu is going have trouble hiring the number of
enumerators that are needed. A GAO report notés[tiraearly hiring for 2020, Bureau
officials reported smaller than expected appliqaotls, declined offers, and turnover.” PX-367
at 2.

1250. The Census Bureau testified that the macro-enviesmins making it difficult to hire
enumerators. Census Bureau 30(b)(6) Aug. 29 De@t16:11-17.

1251. As Dr. Hillygus testified the Census Bureau is Ik have trouble hiring enumerators
for hard to count neighborhoods that match thedagg and background of the enumerator to
more effectively canvas the neighborhood. Nov. ialTlfr. at 182.

1252. Dr. Hillygus testified about further challenges tensus Bureau will have in conducting
in-person enumeration, including the potential thatCensus Bureau will not hire non-citizen

enumerators which will make it difficult to hire @merators from certain neighborhoods, and
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concerns raised by the General Accountability @fabout the Census Bureau’s ability to hire a
strong pool of enumerators. Nov. 5 Trial Tr. at :P39101:16; 182:18-23; PX-367 at 2; Nov. 14
Trial Tr. at 1176:15-1177:11 (Census is still tyito get permission to hire non-citizen
enumerators).

1253. Additionally, as Dr. Hillygus also testified that@esearch presentation at the American
Association of Public Opinion Research, Censusarebers Mikelyn Meyers and Patricia
Goerman explained that respondents were “spontaheexpressing concerns” about
confidentiality during multilingual pretesting peajts conducted in 2017. PX-448 at 2; Nov. 5
Trial Tr. at 57-58.

1254. Respondents referenced legal residency statusgiratinn, and certain current events
like changes to the DACA program and in fact prediédin example of an individual getting up
and leaving their own home rather than continuentarview with a census enumerator. PX-448
at 12, Nov. 5 Trial Tr. at 57-21-58:12.

1255. Dr. Hillygus testified about the results from foamup testing during the Census
Barriers, Attitudes, and Motivators Survey (CBAM®hich showed that a citizenship question
“may be a major barrier” as respondents interpsgburpose as “find[ing] undocumented
immigrants,” and “targeting their ethnic group.oW 5 Trial Tr. at 67-68; PX-662.

1256. Dr. Hillygus further testified about the resulterh the CBAMS: “[W]hat’s so significant
about this is that post the addition of the cit&@p question, this offers one of the only kind of
attempts by the Census Bureau to evaluate the tngp&eat citizenship question, and so these
focus groups . . . offer some especially directlence about what can be expected.” Nov. 5 Trial
Tr. at 64:20-65:8seePX-152 at 22.

b. Use of Administrative Records in the NRFU process
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1257. For the first time in 2020, the Census Bureau ptansse administrative records to
enumerate individuals who do not self-respond. Gemireau 30(b)(6) Oct. 5 Dep. Tr. at 387,
Nov. 15 Trial Tr. at 1340: 3-7 (Abowd).
1258. The Census intends to use administrative data fhenSocial Security Administration,
the Internal Revenue Service, Medicare, and the RoStal Service to enumerate individuals
who do not self-respond. PX-25 at AR 1309; DX-2pApdix D.
1259. These administrative records will be used for twoppses: first, to determine whether an
address should be deleted from the MAF, and sed¢orehumerate some households who did
not initially self-respond. Both of uses of admtnative records will exacerbate the differential
undercount.

(a) Use of administrative records in the vacant/deleteheck
1260. Dr. Abowd testified that administrative recordslwi used by an enumerator after one
NRFU visit to an address to determine whether titFess is vacant or should be deleted. Nov.
14 Trial Tr. at 1116:13-24; 1202:25-1203:14.
1261. If, on the basis of an administrative record, tlem$ilis Bureau determines an address is
vacant or should be deleted, the Census Bureauemilbve the address from the NRFU
workload, and will mail a final postcard to the aslek encouraging self-response. PX-655 at 7.
Nov. 14 Trial Tr. at 1200:5-13.
1262. Dr. Salvo testified that when an address is dedlsezant or deleted, the address is
determined as containing no people, and as a yéiseitt is no subsequent imputation that occurs
for the address. Nov. 6 Trial Tr. at 368:8-21.
1263. But as Dr. Salvo testified, this vacant/delete pesds problematic. This process has been

because it has been error prone in the past, iregsuit misidentification of occupied housing as
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vacant, and there is strong evidence that the GeBisteau’s plans for 2020 will exacerbate the
problem. Nov. 6 Trial Tr. at 308:19-309:15; 313384:10.

1264. The Census Bureau conducted tests on their plamsedf administrative records to
identify vacant housing in 2016 in Los Angeles &tadris Counties. Nov. 6 Trial Tr. at 365:17-
21.

1265. The tests in Los Angeles and Harris County comp#redietermination of housing status
for addresses using administrative records, witerd@nations made by NRFU fieldwork, i.e.
in-person follow-up. Nov. 6 Trial Tr. at 366:25736.

1266. The tests revealed that over 20% of addressesliett as vacant by administrative
records were found to be occupied by NRFU fieldward another 15% could not be resolved
or determined by NRFU fieldwork. PX-564 at 18, &bl Nearly 30% of addresses that
administrative records determined should be delet@ found to be occupied by NRFU
fieldwork, while another 10% could not be resoleedietermined by NRFU fieldwork.

1267. Dr. Salvo testified that the high rate of misid&aétion revealed by the 2016 Census
Tests suggested that administrative records dacuatrately portray vacancy status for
addresses, and “calls into question the efficadyVlmat the Census Bureau is planning to do
with administrative records. Nov. 6 Trial Tr. &0814-20; 357:22-358:2.

1268. Dr. Abowd acknowledged this high rate of errorhie use of administrative records in his
testimony, however, he suggested that the CensteaBylanned to address the issue by adding
a direct visit by a field enumerator before anyradd will be designated as vacant or delete.

Nov. 14 Trial 1199:19-25; 1200:5-13.
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1269. Dr. Abowd acknowledged, however, that the Censug®uhad performed no analyses or
testing to ascertain how effective these modifiadant/delete procedures will be. Nov. 15 Trial
Tr. at 1379:3-9.

1270. Moreover, the use of field enumerators to confihe vacancy status of an address is
similar to the vacant delete process in place 02Where an enumerator was sent to an address
identified as vacant to make an independent detation of housing status. Nov. 6 Trial Tr. at
352:14-24.

1271. Dr. Salvo testified that the process in 2010 wase alror prone, and often led to the
misidentification of vacancies, including over 8Qthouseholds misidentified as vacant and
undercounted in Northwest Queens and South BrookNav. 6 Trial Tr. at 351:24-352:9;
353:18-354:13; PX-666.

1272. As a result, the planned vacant delete procedtdo2020 Decennial Census, will likely
result in the misidentification of some addressesacant or should be deleted, when they are, in
fact, occupied.

1273. The inclusion of a citizenship question on the 202@ennial Census will exacerbate
misidentifications in the vacant delete processnbyeasing the NRFU workload, and the
number of cases that will be subject to the vadafdte process. Nov. 6 Trial Tr. at 330:21-
331:11.

1274. Ultimately, Dr. Salvo testified that, the vacantede process introduces error into the
Decennial Census, as does every NRFU operatiorthahdhe way to prevent these errors is
through self-response. Nov. 6 Trial Tr. at 302:83-353:9-17.

(b) Use of administrative records in the enumeration
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1275. If the initial NRFU visit does not result in collry complete data for a household,
administrative records may be used to enumerateit2dl number of those households for which
there is high quality administrative data aboutlibasehold. Stipulation No. 9.

1276. The Census Bureau’s proposal to use administregs@rds has not yet been approved by
OMB. PX-655, at 7. Dr. Abowd testified that the Ges Bureau “hasn’t made a decision yet
about how it will process responses to the citibgnguestion alongside the administrative
records.” Nov. 13, Trial Tr. at 1030:3-6.

1277. Because the Census Bureau has not used adminstratiords for enumeration on a wide
scale in a prior Census, it does not have evidéooe a deployment in a prior Census as to how
well enumeration by administrative records will wam practice. Nov. 15 Trial Tr. at 1340
(Abowd).

1278. The Census Bureau has noted in the AdministrateeR] that the “inclusion of a
citizenship question on the 2020 Census is vesplik. . to increase the number of persons who
cannot be linked to the administrative data becths®&RFU PII is lower quality than the self-
response data. In the 2010 Decennial Census, thentage of NRFU persons who could be
linked to administrative data rate was 81.6 perapared to 96.7 percent for mail
responses.” PX-25 at AR 1311.

1279. The Census Bureau analysis of the citizenship gueatknowledged that “missing data
are higher for administrative records (AR) than AlG&S, and both sources’ rates are higher for
minorities and nonrelatives.” PX-162.

1280. Director Jarmin testified that administrative redocould be used to enumerate non-
citizens, Hispanics and hard-to-count populationgaetolds “less of the time.” Jarmin Dep.

(Docket No. 511-4) at 285-286.
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1281. The Census Bureau testified that it cannot linkpldgcs to administrative records at a
higher rate than non-Hispanic whites. Census BuB&dn)(6) Oct. 5 Dep. Tr. at 389:12 - 390:5;
Nov. 15 Trial Tr. at 1340-41 (Abowd).

1282. The Census Bureau testified that undocumented inmmig are less likely to be found in
administrative records, and this will be hardeemoimerate using such records. Census Bureau
30(b)(6) Oct. 5 Dep. Tr. at 391:4-19; Nov. 15 Trial at 1341:3-6 (Abowd).

1283. The Census Bureau testified that it is a reasortajfgethesis that administrative records
are more likely to exist for citizens than for naizens. Census Bureau 30(b)(6) Aug. 29 Dep.
Tr. at 252:16 - 253:6.

1284. The Census Bureau testified that it expects thamenation using administrative records
will be less successful for noncitizens than fozens. Census Bureau 30(b)(6) Oct. 5 Dep. Tr.
at 391:21-392:4; Nov. 15 Trial Tr. at 1341:16-1%0Mvd).

1285. Dr. Hillygus and Dr. Barreto also testified tha¢ tiuality of administrative records varies
for different groups and “noncitizen households Eigpanics who are less likely to have
administrative records or quality administrativeaels.” Nov. 5 Trial Tr. at 104:19-24; Nov. 9
Trial Tr. at 639:22-640:15; PX-399.

1286. Social science research also confirms this testymBX-383 at 8 (noting that
“characteristics observed with lower validatioresamay be associated with language barriers,
trust in government, or privacy preferences. Theskeide groups such as Hispanic, some other
race, non-U.S. citizen, poor spoken English, ahérlanguage than English spoken at home.”)
1287. Dr. Hillygus and Dr. Barreto specifically cited fifential coverage in administrative

records as a factor that could exacerbate thereifteal undercount of Hispanics relative to
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whites because “those records are more availabksofoe portions of the population than
others.” Nov. 5 Trial Tr.131:4-8; Nov. 9 Trial Tat 638:16-639:22.

C. Proxy Responses

1288. If a third attempt to contact a household doesyr@tl a response, a case will become
“proxy-eligible.” Stipulation No. 11; Census Buread(b)(6) Oct. 5 Dep. Tr. at 382:9-17; PX-
162 at 41 n. 15.

1289. A proxy is someone who is not a member of the hioaise—such as a neighbor, landlord,
Postal worker, or other knowledgeable person wimopecavide information about the unit and
the people who live there. Stipulation No. 12; GenBureau 30(b)(6) Oct. 5 Dep. Tr. at 382:9-
17.

1290. Proxy responses generally are more likely to reswdtrors and omissions of a member of
a household. Census Bureau 30(b)(6) Oct. 5 DeatT382:18-383:9.

1291. There is no evidence in the Administrative Receaftecting credible quantitative
evidence that households that fail to respondeédd@nsus because of a citizenship question will
be enumerated through the use of proxies as sudottess other non-responding households.
Nov. 15 Trial Tr. at 1342 (Abowd¥ee alsdPX-1 to PX-14.

1292. The Census Bureau did not conduct any testingeninipact of a citizenship question on
the willingness of proxies to cooperate with enuatt@ns. Nov. 15 Trial Tr. at 1344 (Abowd).
1293. There is no evidence in the Administrative Rectat proxies will be as cooperative with
NRFU operations in the 2020 Decennial Census ashaee been in prior Censuses. PX-1 to
PX-14 (AR).

1294. The Census Bureau testified that census tractshigtier percentages of households with
a non-citizen would be less likely to give proxgpenses to the Census than people who live in

other areas. Census Bureau 30(b)(6) Oct. 5 De@t386:2-15.
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1295. The Census Bureau analysis on a citizenship quresimoilarly concluded that because
“reference persons are much less likely to ansheecitizenship question for nonrelatives in the
household than for themselves . . . they may ba &ss likely to answer it for neighbors.” PX-
162 at 43; Census Bureau 30(b)(6) Oct. 5 Dep.tT386:16 - 387:10.

1296. The Census Bureau has also raised significant ignesibout the accuracy of proxy
responses. PX-22 (AR); PX-267 at 33, Table 21; BX:1

1297. The Census Bureau’s analysis in the Administra®eeord noted that one of the reasons
errors are “so much greater during NRFU is thatdia are much more likely to be collected
from a proxy rather than a household memberand][that person has less accurate information
than self-responders.” PX-22 at AR 1282.

1298. The Census Bureau’s analysis in the Administra®eeord cited the 2010 post-
enumeration study found that proxy responses msirita correct enumeration only 70.2 % of
the time, as compared to the 97.3 % of the seffaeses. PX-22 at AR 1282 (citing PX-267 at
33, Table 21).

1299. Summarizing the Census Bureau’s analyses on progracy, the Census Bureau
analysis on a citizenship question similarly stated “proxies supply poor quality individual
demographic and socioeconomic information aboup#rson on behalf of whom they are
responding. PX-162 at 41-42 & Table 12.

1300. Director Jarmin testified that “accuracy of NRFl$pense is less than self-response and
proxy response is less than NRFU response.” Jdb@am (Docket No. 511-5) at 308: 15-17.
1301. Moreover, the use of proxy respondents, such addeds, may further exacerbate the
problem. As Dr. Salvo testified, proxy respondentsy have incentives to minimize the number

of occupants in a unit; occupancy regulationsegi@mple, may lead landlords to understate the
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number of household members in a unit, since disc®of high occupancy levels may be seen
as inviting scrutiny by the governmefeeNov. 6 Trial Tr. at 336:09-337:06, 337:15-338:05.
Dr. Salvo explained that reliance on such proxmgssrintroducing error in the enumeration and
omissions with respect to household s&ee id, 380:04-09.
1302. Dr. Abowd acknowledged that he believes that pr@sponses are more likely to result in
the omission of a household member than self-resggonNov. 15 Trial Tr. at 1343 (Abowd).
1303. Census Bureau research on the undercount of ychiltiyen has demonstrated that
“proxy responses are potentially problematic, @scgs may not provide complete and accurate
information for the census enumeration.” PX-372%t
1304. Dr. Abowd testified that, based on a census teattlanalysis showing that ACS
responses rates (PX-162 at 12) and ACS NRFU sufe&s437, 3rd Table) are lower in census
tracts with higher percentages of households witbrecitizen, that the Census Bureau will be
less likely to be able to obtain proxy responsesr@as with more noncitizens. Nov. 15 Trial Tr.
at 1344-49.
1305. Dr. Hillygus testified (discussing PX-162) that tii@nsus Bureau recognizes that the use
of proxy respondents will result in less accuraestis data. That's not a question at all . . . The
evidence . . . indicates . . . that the expecteckase in proxy respondents in the NRFU
operations will contribute to a systemic undereation of the size of non-citizen and Hispanic
households.” Nov. 5 Trial Tr.112:14-20. In suppaifrthis conclusion, Dr. Hillygus noted the
following:

a. Discussing PX-386, Dr. Hillygus testified that “fooncitizen households and

Hispanics . . . proxy respondents are likely unsimeating household size . . . for

households that are larger and more complex, p@sgondents do not have
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accurate information, and we know from other regde#nat noncitizen
households in particular are likely to have moreeytimight have more people
living in the household than known by a landlomddv. 5 Trial Tr. at 107:18-
108:18 & PX-386.

b. Discussing PX-387, Dr. Hillygus further testifideht empirical research “shows
that the households that are more complex . . mare likely to have proxy
respondents omitting members of the household.Adhis is that key link
between proxy respondents not just giving lessrateunformation, but they are
underestimating the size of noncitizen and Hisp&nieseholds at a higher rate
than they would do for other households.” Nov. &lTTr. at 110:15-22 & PX-
387.

C. Dr. Hillygus further testified, discussing recemibpc opinion research and the
CBAMS results (PX-152, PX-662 & PX-663) that “tha@dence points to the
likelihood that the neighbors are also going toddectant to share information,
particularly about citizenship status, of theirgidors, [a]nd . . . the potential
consequence [is] . . . you'll either have moreiclftty finding a proxy respondent
or you’re going to find proxy respondents who h&ss information about the
household . . . . What | think the evidence is gstig-is that it's systematically
going to underestimate household size becauseafdh of proxy respondents.”
Nov. 5 Trial Tr.111:2-14.

1306. In a specific discussion of NRFU field operationsoag Hispanic respondents, for
instance, as Dr. Hillygus noted in her testimomgearchers explained that “some proxy

respondents resisted the interview by providin@ daat seemed inaccurate or incomplete just to
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comply with the interview.” PX-385 at 11, Nov. 18l Tr. at 1399:21-23. This research
suggests that noncitizens and Hispanics might sysieally underreport household size to
enumerators, and increased confidentiality concasssciated with the addition of a citizenship
guestion could exacerbate such underreporting.

1307. Dr. Hillygus also testified that analysis suggéatiknowledgeable or unwilling proxy
respondents may be a key factor in the undercdwudung children” Nov. 15 Trial Tr. at
1399:2-5, citing PX-339. Dr. Hillygus testifiedaPX-385 and PX-339 provide support for her
opinion that “there is sufficient evidence to sugigbat an increase in proxy respondents
associated with the citizenship questions will alstuce accuracy because of the direction of
some of those inaccuracies, in other words, thdtdevbias.” Nov. 15, Trial Tr. at 1400:19-23.
1308. Additionally, research has shown “that tenuoustgated people are likely to be omitted
from the typical survey roster.” PX-392 at 2. Proggpondents are a “source[] of residential
ambiguity” and that “[p]eople whose residence stastambiguous or uncertain are at risk of
being omitted from or incorrectly included in demayghic surveys and the census.” PX-392 at
3, 9. PX-378, PX-386, PX-387.

1309. Similarly, Dr. Barreto testified that proxies wouldt mitigate the harm of a citizenship
guestion. He explained that proxy responses wdlide for the same reasons that self-response
will decline, and that the proxy response informatwill be less accurate either because proxies
do not know the underlying information, or becatlssy will be unwilling to provide

information to the census if they believe that ¢hare people who would be at risk of

immigration enforcement. Nov. 9 Trial Tr. at 640:@81:9
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1310. Dr. Barreto emphasized that proxies tend to resulhderstatement of total household
size and, accordingly, lead to omissions, resultingitimate undercount. Nov. 9 Trial Tr. at
641:10-643:21; PX-162.

1311. Dr. Abowd testified that the “the fewer imputatioysu have to make the more accurate
you're going to be . ...” Nov. 14 Trial Tr. &30:7-15; Nov. 14 Trial Tr. at 1235:6-12.

d. Imputations

1312. If the Census Bureau is unable to otherwise enum@rdousehold through NRFU
procedures, it will “impute” the number of persdingng in the household and their
characteristics. PX-655.

1313. Count imputation is the process by which the CeBusau imputes the household size
of an address determined to be occupied but wheeneformation could be collected about the
occupants, even household size, from proxies arotieans. Nov. 14 Trial Tr. at 1193:23—
1194:1 (Abowd). Whole-person census imputationciimcludes count imputations, is the
process by which “all the characteristics were iteguor these census person records.” PX 267
at 100-11.

1314. Imputation involves modeling information for norspending households based on
information from households that have already ®mmerated. Nov. 15 Trial Tr. at 1351
(Abowd).

1315. The Census Bureau uses an ignorable missing datalrioo imputation, which
“assum[es] that the people that you have obseru@dde sufficient information to fill in the
people that you . . . have [not] observed” Nov.riallTr. at 115:18 - 116:5 (Hillygus).

1316. Non-ignorable missing data means there is a “caiatiip between those who have not

responded and the information that should be iretheNov. 5 Trial Tr. at 116:3-5 (Hillygus).

232



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 239 of 332

Dr. Abowd explained if there is nonignorable migsdata from the whole data set used for
imputation this will result in incorrect imputatisnNov. 14 Trial Tr. at 1236:19-24.

1317. Dr. Abowd testified that using an ignorable missttaga model when the missing data are
not ignorable can bias the imputation data modlly. 15 Trial Tr. at 1351:20-1352:3.

1318. Self-response to the census is correlated witheriship status, meaning that imputation
will be based on households that are disproport@yall-citizen households. Nov. 15 Trial Tr.
at 1351-52 (Abowd); PX-162 at 44.

1319. Dr. Abowd testified that whole person imputations aot very accurate. Nov. 15 Trial Tr.
at 1351:11-14 (Abowd); Nov. 14 Trial Tr. at 1222:28; Census Bureau 30(b)(6) Aug. 29 Dep.
Tr. at 253:7-15.

1320. The Census Bureau has noted that “[t|he accuraty®fmputation system is unknown at
this time.” PX-162 at 44. The Census Bureau ldgunblicly disclosed its imputation
procedures, and has not set its imputation algostfor the 2020 Decennial Census. Nov. 15
Trial Tr. at 1351 (Abowd).

1321. Dr. Abowd testified that qualitative evidence comfs that “count imputation
disadvantages hard-to-count subpopulations” Novirid Tr. at 1384-85 (Abowd).

1322. In the 2010 Census, there were 5.99 million peopputed, of whom 1.16 million were
count imputations and 4.61 million where imputatweas required for the whole household. PX-
267 at 14 & Table 6; PX-478.

1323. The Census Bureau analysis of the addition ofizeciship question acknowledges that
there are going to be significantly more whole parsnputations (1.477 million) in the 2020
Census because of the addition of a citizenshigtegpreand its impact of decreasing self-

response. PX-162 at 42.
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1324. Dr. Hillygus testified that it is “critical . . h&t it is expected that there is going to be more
[imputation] in 2020.” Nov. 5 Trial Tr.115:10-11.

1325. There is no evidence in the Administrative Recat twvhole person imputation will be
more accurate in 2020 than it was in 2010. PXR2Xel4 (AR).

1326. Dr. Abowd testified that “an expert panel withiret@ensus Bureau” can “modify the
imputation algorithm, if they can figure out a wiaydo so successfully, but | will say that no
such modification has been proposed to date.” NbvIrial Tr. at 1353:7-13.

1327. The Census Bureau post-enumeration survey for 20@6luded that the Hispanic
population had larger percentage of omissionsg@réent) than the Non-Hispanic white
population (3.8 percent) and “part of the omissionsmay be accounted for by the whole-
person census imputations” because Hispanic popoadahave larger percentage of imputations
(2.4 percent) than the white population (1.6 percétX-267 at 16 & Table 9.

1328. Accordingly, Defendants’ claims about the relatageuracy of the imputation procedure
for 2020 are entitled to little weight.

1329. While the processes have varied, the Census Bw@ast imputation processes have all
involved an algorithm that in part is dependenhgslata from households that have respond to
the census to impute the size of the householdslithaot respond. PX-478 at 5-7.

1330. Federal government research has concluded thaailspnd immigrant households are
more likely to live in crowded, complex househatdan citizen or white households. PX-388 at
Figures 13 & 14.

1331. Census Bureau research similarly has linked croyc®aiplex household types to census

omissions in previous censuses. PX-389, PX-43048%-PX-390 at 70.
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1332. Dr. Hillygus testified that “imputation is esseiyggust using a guess to fill in the
numbers,” and “the imputation is going to contridt the under count because the imputation
procedure is likely to under estimate household simon-citizen and Hispanic households.”
Nov. 5 Trial Tr. at 113:5-6; 114:25-115:1-3.

1333. Dr. Hillygus further testified that although therdais Bureau has not finalized or released
the planned imputation procedures for 2020, baseith® 2010 process “there is still reason to
believe that is going to underestimate the sizeowfcitizen households.” Nov. 5 Trial Tr. at
118:2-8. In support of this conclusion, Dr. Hillygtestified:

a. The imputation models the Census Bureau has usatlhousehold size of
imputed individuals as “ignorable” meaning thaassumes that there is no
relationship between the size of households wHeragpond to the Census and
those who do not self-respond to the Census andaheehold size of imputed
individuals is “random.” Because “households that@ot responding to the
census, are larger” use of “information about tHosesehold that did respond is
going to systematically underestimate the sizénefitnputed households.” Nov. 5
Trial Tr.115:23-116:18.

b. “There is compelling evidence that because houdediaé is related to census
participation, because Hispanics and non-citizeaslacumented to have larger
household sizes on average, that it is not reag@talassume that the household
size of those individuals who failed to respond bd the same as those who do.”
Nov. 5 Trial Tr. at 119:4-9.

C. Discussing PX-400 and PX-397, Dr. Hillygus testifibat “there is evidence that

household size is related to census participafibat is the key for saying that the
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missing data is non-ignorable because the missgmyrdated to the quantum that
we’re trying to impute” and “Hispanic origin is niginorable.” Nov. 5 Trial Tr. at
120:6-9; 121:12.

d. Discussing PX-267 and PX-400, Census Bureau aret &lwreau research,
including post-enumeration surveys and demogragadysis, “consistently find
that noncitizens and Hispanics are more likelygmhitted from the census.”
Nov. 5 Trial Tr.123:2-4.

e. Discussing PX-388 and PX-394, Dr. Hillygus testifilat external research
shows “Hispanics and immigrants have larger housshoore complex
households” and are “harder to enumerate [andinare likely to be omitted
from the census. . . .these are the same indivaduiab the Census Bureau
documents and predicts are going to be less liketgspond to citizenship
guestion and so it follows that we are also gomgee it with the differential
undercount.” Nov. 5 Trial Tr. at 124:11-20.

f. Discussing PX-414 and PX-389, Dr. Hillygus testifisve most directly see this
link between self-response and differential undento . . [in the] decades of
ethnographic research conducted about differergusas where they go in and
they talk to households and have found out thgpdfisc and noncitizens are
being missed by the census count” and “[o]theraretehas also found
empirically that the larger the household size,tioge likely those households—
that households members are going to be omittedo what that results is a
systemic underestimation of Hispanic and non-aiiszeecause they have larger

household size on average.” Nov. 5 Trial Tr.12532-1
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1334. Dr. Hillygus testified that “the missing-ness otizgnship will not be ignorable . . . so if
you apply an ignorable assumption in the imputatiethods, then you will end up with bias.”
Nov. 15 Trial Tr. at 1401:9-19.
1335. Dr. Barreto confirms that whole-person imputatisithe end of the census process
“because it's sort of the last resort, and it'swndo be the least accurate.” Nov. 9 Trial Tr. at
701:5-701:17.
1336. Dr. Barreto’s survey experiment provides quanugaevidence that the Hispanic and
immigrant households that do not respond to theuare larger than those households that do
respond; accordingly, imputation (which relies eaponding households to impute household
size for nonresponding households) will system#yicandercount nonresponding households.
a. Dr. Barreto’s data reflects that “for multiple édifent demographic indicators,
responding units are not statistically the sameaassresponding units. They are,
in fact, statistically different on many importangetrics,” which “will create
considerable problems for imputation.” Nov. 9 Tial at 711:4-711:8.
b. Specifically, Dr. Barreto’s experiment shows thatibeholds that will respond to
a census that includes a citizenship question smadler household sizes than
those that will choose not to respond. PX-680. Aditmly, responders who
would serve as the donor group for imputation hemaller household sizes than
the non-responders whose household size wouldingading, resulting in
omissions and ultimate differential undercount. N®Vrial Tr. at 711:18-712:16.
C. As Dr. Barreto explained: “[w]hat we found when am@alyzed this imputation
model was that the decision to not respond appedrs correlated with

household size, that is, people who are the mogbas and nervous and not
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willing to respond have larger household sizes thanhot be accounted for by
other demographic differences. This is consistatit the literature that suggested
that people would be more fearful if they had ottedatives who were

noncitizens and others living in the house. So wthenmputation model is
applied at the very end of the process, therebgilmore Latino and immigrant
households in need of imputation, first of all, éese of the lower self-response
and because of the lesser success of NRFU. Sownget to the imputation
component, this model suggests that there will lzeger miss, disproportionately
larger miss of Latino household sizes leading netaundercount.” Nov. 9 Trial

Tr. at 733:7-733:24

d. Moreover, Dr. Barreto’s survey shows that non-resiemts will be
geographically clustered, concentrated in zip cadashave high Latino and
immigrant populations, further challenging the #pibf an imputation model to
adequately or accurately address non-response.Nbwal. Tr. at 713:1-714:5;
PX-681.

e. Dr. Barreto’s “analysis indicates that, on wholmgdutation] will exacerbate the
net differential undercount for Latino and immigraommunities, in that the
imputation estimates will be less accurate and Wi#ype too small in Latino and
immigrant communities. So while they will come uphna number, it will
continue to underestimate[] the true count.” NavI@al Tr. at 707:21-709:11.d

1337. Dr. Barreto created an imputation model designeditoic the model historically used by
the Census Bureau and set forth in PX-478, the 3810 Decennial Census Memorandum

Series #J-12" (*J-12 Memo”). Nov. 9 Trial Tr. at5/28-726:7.
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1338. This model uses “nearest neighbors” to impute hoaisecount for non-responding
households; it controls for similar housing typleaiacteristics, and geographic proximity:
“When they get 20 of these so-called nearest neighlthey then create a distribution of the
household sizes from there, and then they assigrusehold size to the missing unit.” Nov. 9
Trial Tr. at 718:20-719:9; Nov. 9 Trial Tr. at 719:721:21; Nov. 14 Trial Tr. at 1232:13-
1232:14; PX-661 (screenshot of Dr. Barreto’s magbgllied to the dataset, reflecting the
difference between the model’'s imputation or guessg a particular respondent’s household
size and the household’s actual size).

1339. Dr. Barreto’s imputation analysis reflects that,eonational level, since responding
households tend to be larger than those that doespbnd, imputation would undercount
households by an average of .3179 persons (or @pmately 1/3 of a person) per household. As
a result, a citizenship question would be respdasdr a national net undercount of 2.8 million
households. Nov. 9 Trial Tr. at 727:3 - 729:12; 632.

1340. However, the effects of imputation will be ampldien the Latino population. For Latino
households, imputation misses approximately .7& pérson per household on average; higher
non-response rates will result in higher NRFU rab@gher imputation rates, and ultimately, a
higher net differential undercount. Ultimately, Barreto estimated that the addition of a
citizenship question would result in a 1.78 millioet undercount of Latinos: “That is 65 percent
of the people missed will be in Latino househo$%is.while they only represented 13 percent of
all households, and every step along the way theypeer represented in being undercounted,
the final estimates suggests that they’ll be 65 ¢m@rof all of the undercount.” Nov. 9 Trial Tr.

at 729:13-730:25; PX-682.
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1341. Even when accounting for mitigated non-respondght of assurances of confidentiality,
Dr. Barreto’s data reflects that Latino’s will bsgroportionately undercounted by 1.45 million
people. Nov 9 Trial Tr. at 732:1-732:23; PX-683.

1342. In sum, based on the expected impacts of imputalonBarreto estimated that the net
differential undercount anticipated to flow fronciizenship question to be in the range of about
1.45 and 1.8 million in the Latino and immigrantr@aunity. Nov. 9 Trial Tr. at 734:19-734:25.
1343. Dr. Barreto’s findings are confirmed by social sce research concerning imputation in
Latino and immigrant communities. Nov. 9 Trial &t.717:5-718:1; PX-389

6. Recap of Key Points on Self-Response and NRFU

1344. Overall, the Census Bureau’s various enumerationgutures, including NRFU efforts,
are more likely to miss Hispanics, as comparedteo Hispanic whites. PX-267 Table 7; Census
Bureau 30(b)(6) Aug. 29 Dep. Tr. at 259:1-15; N@Vrial Tr. at 393:09-16, 393:25-394:03;
Nov. 15 Trial Tr. at 1353-54 (Abowd).

1345. Overall, the Census Bureau’s various enumerationgutures, including NRFU efforts,
are more likely to miss people living in bilinguseas compared to the U.S. population as a
whole. Census Bureau 30(b)(6) Aug. 29 Dep. Tr. Vddt 261:11-16; PX-267 at 27.

1346. The evidence reflects that historically the Cermmasess omits significant numbers of
certain populations, such as young children, whex are left off the household roster in self-
responses submitted from their household or whein tbsidence is not part of the Master
Address File. The evidence described here estalsligiat more likely than not the addition of a
citizenship question will exacerbate this probleontributing to an increase in the net
differential undercount of Hispanics and persons Ve in non-citizen households. In

particular, the addition of a citizenship questiorthe Decennial Census will cause many
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households, even if they do self-respond, to leditheir responses members of their household
who are not US citizens or do not have legal status

1347. While the Census Bureau concedes that there wdl ébecline in self-response of 5.8%
among non-citizen households, the evidence pred@stablishes that it is more likely than not
that the decrease in self-response of individudls live in non-citizen households caused by the
addition of a citizenship question will be signémly more than 5.8%. Moreover, the evidence
presented about the impact of the addition ofiaesiship question on the response rates of
Hispanics establishes that there will also be aningéul decline in the self-response rates of
Hispanics.

1348. Relying upon all the evidence presented, the deergeaself-response rates before the
implementation of NRFU will be significantly morkan 5.8% of non-citizen households and
Hispanics.

1349. In addition, there is no evidence that the NRFUrapens will adequately address the
decline in self-response rates caused by the addiffia citizenship question among Hispanics
and individuals who live in non-citizen households.

1350. The Census Bureau has provided no evidence thatristrates that the decline in self-
response rates will not result in a differential medercount.

1351. While Dr. Abowd suggested that it might be possibleonduct an analysis as to
determine the exact relationship between suchmein self-response and net differential
undercount, Dr. Abowd testified that such a hypotia¢ analysis would require identifying a
statistical way of predicting the relationshipsvibetn different components such as omissions
and erroneous enumerations; even the Census Blasawt ascertained how to conduct such an

analysis. Nov. 14 Trial. Tr. at 1219:6-9. And Dibdwd testified that some of the coverage
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measurement experts at the Census Bureau do nbttkis is possible even for the Census
Bureau. Nov. 14 Trial. Tr. at 1216:12-18.

1352. The Census Bureau has not yet determined exacty mbthod is going to be used for
imputation in the 2020 Decennial Census, but tlegss will be similar to that used in 2010.
The evidence described here establishes that ibatgrthe Census imputation process has
resulted in a downward bias of certain subpopulatihat on average have larger families and
more complicated living arrangements, such as Hispaand non-citizen households. The
historical imputation process has under-estimdtegbpulations of these househol&ee

PFOF 19 1315, 1320, 1326.

1353. The evidence described here establishes that thiecedof a citizenship question to the
Decennial Census will significantly increase thenber of Hispanic persons and non-citizen
households that end-up in the imputation proc&ssce in imputation, the evidence reflects that
the addition of a citizenship question will exa@bthis bias in the imputation process,
contributing to an increase in the net differentiadlercount of Hispanics and persons who live
in non-citizen householdSeePFOF {11312-1343, 1333, 1336.

1354. All the available evidence strongly suggests thataddition of a citizenship question will
significantly increase the net differential undansbamong these identified subpopulations.
Likewise, the addition of a citizenship questiorl wkacerbate the net differential undercount.
In particular, the testimony, scientific literatusand census documents all support the finding
that the NRFU operations will not prevent the difatial net undercount of individuals of non-
citizen households and Hispanics caused by theedserin the self-response resulting from the

inclusion of a citizenship question.
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1355. While NRFU operations and imputation will have sosnecess in mitigating the decrease
in self-response, given the likely significant dsase in self-response among persons who reside
in non-citizens households, it is a reasonabla@mee that more likely than not there will an
undercount of individuals in household with at temse non-citizen of at least 5.8% caused by
the addition of a citizenship question even aftBA\ and imputation.

1356. While NRFU operations and imputation will have sosnecess in mitigating the decrease
in self-response, given the likely significant dsase in self-response among Hispanics, there
will an undercount of Hispanics of at least 5.8%s&l by the addition of a citizenship question
even after NRFU and imputation.

1357. The conclusion that there will more likely than betan undercount of Hispanics and
non-citizen households is consistent with Dr. Barsesurvey results. These results reflect that
the national decline in self-response due to aasiship question is between 7.14% and 9.69%
and that for Latinos, that estimate is between%4ahd 16.58%. Nov. 9 Trial Tr. at 671:6-
671:19, 672:13-672:22, 675:10-675:14. It is a reabte inference that the ultimate undercount
for non-citizen households and Hispanics will béeast 5.8% if self-response declines by
between 7.14% and 16.58%.

1358. Even if one were to accept the Census Bureau’s nurservative prediction that the only
impact on self-response caused by a citizenshiptgurewill be among individuals who live in
non-citizen households, and that this impact walldmly a 5.8% decrease in self-response; and
even assuming that the NRFU efforts will resulthe accurate enumeration of at least some of
these households that do not self-respond, there évidence to suggest NRFU efforts could
possibly achieve accurate enumeration of every Bodssehold that does not self-respond. The

overwhelming weight of the evidence reflects tihat addition of a citizenship question will
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increase the net differential undercount of indinats who live in non-citizen households.
Additionally, there is no doubt that the additidraccitizenship question will increase the net
differential undercount of Hispanics.

1359. Given all the evidence presented of the limitatiohthe ability of NRFU operations to
achieve accurate enumerations of households thadidself-respond, even if NRFU efforts have
some limited success, there will still be an inseem the undercount of at least 2% among
individuals who live in households with non-citizen

1360. This conclusion—that even after NRFU, there will & an undercount of individuals
living in non-citizen households of at least 2%-eamsistent with the other evidence presented
in this case, and if anything, is conservative.\arshaw testified that the 2 percent net
differential undercount scenario could be viewethasultimate result, after NRFU, of a 5.8
decline in self-response rate. Nov. 13 Trial Ti8@3:5-9; 863:18-22; 869:4-13.

1361. This conclusion is also consistent with the resoftBr. Barreto’s survey, which suggests
that NFRU efforts will have only a 45.2% success far the entire population. Nov. 9 Trial Tr.
at 686:12-687:20.

1362. This conclusion is also consistent with the opind®r. Thompson, that the addition of a
citizenship question will limit the effectivenesitbbe Census Bureau’s communication
marketing campaign aimed at hard to reach populstmd outreach through trusted community
partners, efforts which have helped the lower t#geucount since 1990. Dr. Thompson testified
that he believes that the addition of a citizenshipstion will cause the undercount of Hispanics
to be at least as high as it was in the 1990 cdnsiase these programs were implemented.
Thompson Decl. (Docket No. 516-1) 1106. The neeurmunt for Hispanics in 1990 was 4.99

%. PX-267, p. 15. Parties Stipulation  23.
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1363. Considering the evidence as a whole, it is thatenfikely than not that there will be an
undercount of individuals in households with asteane non-citizen—at a bare minimum, 2%—
caused by the addition of a citizenship questiomlli likelihood, the resulting undercount will

be far higher.

IX. ABSENCE OF A LEGITIMATE VRA ENFORCEMENT RATIONALE

1364. The evidence shows that the only justification thetretary Ross offered for his decision
to add a citizenship question to the Decennial Gerghat a citizenship question was necessary
for the DOJ enforcement of the VRA (“WRA")—is a thy The VRA enforcement justification
that Secretary Ross relied upon in his decisiorexhmis not supported by DOJ’s prior practice
of enforcing the VRA over the past five decadewdekd, during that time, DOJ hasverhad
access to the kind of “hard count” citizenship datat it claimed to need and that Secretary Ross
cited in his decisional memo. On top of that, ¢hizenship data that the Decennial Census will
produce will not enhance DOJ’s ability to enforhe ¥RA relative to its existing capabilities.
1365. On December 12, 2017, DOJ sent a letter signed hy3dry to Director Jarmin “to
formally request” that the Census Bureau includéizenship question on the 2020 decennial
Census questionnaire directed to every househdhtitunited States. PX-32 (AR).

1366. Although the letter was signed by Mr. Gary, it vi@tally drafted by Acting Assistant
Attorney General (“AAAG”) John Gore. Gore Dep.1&7.

1367. The Gary letter asserts that “the decennial cegaastionnaire is the most appropriate
vehicle for collecting” citizen voting-age poputati (“CVAP”) data for purposes of enforcing
Section 2 of the VRAId.

1368. Other than the Gary letter, there is no evidendbenAdministrative Record to support

the assertion that existing CVAP data are in any @eficient for purposes of enforcing the
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VRA, or that adding a citizenship question to trec®nnial Census questionnaire is the most
appropriate vehicle for collecting CVAP data. PXafough PX-14 (AR).

1369. DOJ has always relied on statistical estimates\OAR rather than hard count data for
purposes of VRA enforcement. No DOJ case haslmem hampered or unsuccessful because
of that fact. Prior to December 2017, DOJ had nesguested the inclusion of a citizenship
guestion on the Decennial Census questionnaire.

1370. There is nothing in the Administrative Record irading that CVAP data collected
through the Decennial Census will be more accuwataore precise than existing CVAP data
used by DOJ. PX-1 through PX-14.

1371. On December 22, Director Jarmin advised Mr. Gaay tthe best way to provide PL94
block-level data with citizen voting population tgce and ethnicity would be through utilizing a
linked file of administrative and survey data then€us Bureau already possesses. This would
result in higher quality data produced at a lowast¢ PX-71 (AR); PX-200; PX-197; PX-297

at RFA 184; Census Bureau 30(b)(6) Dep. Vol. Bati-15; Nov. 13 Trial Tr. at 961-62.

1372. The Administrative Record reflects that the CerBueau repeatedly requested a meeting
with DOJ to discuss its request, but was rebufRXt71 (AR); PX-75(R) (AR); PX-197; PX-
198; PX-199; PX-200; PX-4 at AR 8651 (AR); PX-4A& 9074 (AR); Jarmin Dep. (Docket
511-2) at 64:17-18, 105:11-15; Census Bureau 38(IDép. Vol. I. at 98:9-20; PX-297 at RFA
184, 189, 200.

A. Qualifications of Dr. Handley

1373. Plaintiffs have offered the testimony of Dr. Lisardlley to address the need for a census
citizenship question to enforce Section 2 of theAVR
1374. Dr. Handley is a consultant in redistricting ancelactoral district design. She has over

thirty years of experience as an expert in redistig, minority voting rights, and the use of
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census data for voting rights enforcement purpcasshgsing many jurisdictions and other clients
on minority voting rights and redistricting-relatssgues and serving as an expert in dozens of
voting rights cases. Nov. 13 Trial Tr. at 787, -B20

1375. Dr. Handley's clients have included state and Ig@addictions, the DOJ, national civil
rights organizations, and such international orzations as the United Nation&l. at 790-92.
1376. Dr. Handley holds a Ph.D. in political science frétre George Washington University
and she is currently a visiting research acadetriaxéord Brookes University in the UKLd. at
788.

1377.In the last dozen years, Dr. Handley has servethaxpert in four cases that involved
drawing redistricting plans featuring districtsmhich minorities constitute a majority of the
citizen voting age population, two as an experbehalf of DOJ.Id. at 793-795.

1378. Overall, Dr. Handley has served as a voting rigitgert in more than 25 voting rights
cases, including in six cases on behalf of DOJheten Section 2 redistricting cases DOJ has
filed since 2006, it has retained Dr. Handley refof them.Id. at 794-96.

1379. Dr. Handley has also co-authored a bddkgority Representation and the Quest for
Voting Equality as well as three other books, and her researchese topics has also appeared
in a number of peer-reviewed journals and law nesiencluding her North Carolina Law
Review Article entitled “Drawing Effective Minoritipistricts: A Conceptual Framework and
Some Empirical Evidence.Id. at 789-90.

1380. Based on her education, experience, and knowldigéjandley is well-qualified to offer
opinions on Section 2 of the VRA, and the use okas data in Section 2 litigation and

enforcement proceedings, and Dr. Handley’'s opininrtkis case are reliable and credible.
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B. The Department of Justice’s Need for Decennial Cens CVAP Data
1. VRA Enforcement and the Use of Census Survey Data

1381. In Thornburg v. Gingles478 U.S. 30 (1986), the U.S. Supreme Court detearthat
minority plaintiffs had to satisfy three threshddattors to establish a violation of Section 2 & th
VRA: 1) the minority group must be sufficiently ¢gr and geographically compact to constitute
a majority in a single-member district; 2) the mibypgroup must be politically cohesive; and 3)
the minority group must be able to demonstratetti@tvhite majority votes sufficiently as a

bloc to enable it to usually defeat the minoritgteferred candidate. Nov. 13 Trial Tr. at 797-
99.

1382. Dr. Handley testified that in most Section 2 capéantiffs use data collected and

reported by the Census Bureau to determine if thexre sufficient number of geographically
concentrated minorities to satisfy the fiGhglesprecondition.Id. at 798-99.

1383. Dr. Handley testified that she occasionally usessie Bureau data to conduct an analysis
of voting patterns by race/ethnicity if registratior turnout data by race/ethnicity is not
available. Id. at 800.

1384. Dr. Handley also testified that if a court findsitla jurisdiction is violating Section 2,
Census Bureau data may be used in part to drastiefaemedial districts, though the electoral
behavior of those within the district—participaticates and cohesiveness by race—plays a far
more important roleld. at 800-01. When crafting remedial districts, Bandley explained that
she uses a district-specific, functional approaciwhich an analysis of voting patterns by race
and ethnicity plays the essential role in the eatadun and citizenship rates are taken into account
only indirectly. This is the same approach DOJddaspted. Nov. 13 Trial Tr. at 823-24; PX-

332.

248



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 255 of 332

1385. In its redistricting-related work, DOJ has alwagied on total population data collected
through the Decennial Census. The Census Burealupes what is referred to as the PL 94-
171 data file, which provides data to be used dstacting at various levels of census
geography, including census blocks. Census Butegu 29 30(b)(6) Dep. at 38-39; Nov. 13
Trial Tr. at 1024 (Abowd). The PL 94-171 data hi@s never had citizenship data inld. at

40; Nov. 13 Trial Tr. at 1025 (Abowd). P.L. 94-1@ata has margins of error associated with it.
Id. at 48-49; Nov. 13 Trial Tr. at 1027 (Abowd).

1386. Since the passage of the Voting Rights Act of 196& Decennial Census questionnaire
directed to every household in the United Statesnod included a question about citizenship.
Parties’ Stipulations (Docket No. 480-1) § 30; Nd8.Trial Tr. at 802-03 (Handley). DOJ has
never had CVAP data based on hard count total ptipnlenumeration data from the Decennial
Census. Nov. 13 Trial Tr. at 802 (Handley); Gore Dat 203:5-10.

1387. When it has needed citizenship data, DOJ has alvedigsi on CVAP data based on
statistical estimates for purposes of VRA enforcetméNov. 13 Trial Tr. at 802 (Handley); Gore
Dep. at 173-76 (Objection); 203:5-10.

1388. From the 1970 through 2000 Censuses, the CensegaBurcluded a citizenship question
on the “long form” questionnaire; in 2000, the Idbgm was sent to about one in every six
households during each Decennial Census. Pa8igsilations 1 31, 33, 35. Because the long
form questionnaire was not sent to every houseinalde U.S., citizenship data based on
responses to the long form were statistical esem#tat had a margin of error. Nov. 13 Trial Tr.

at 802-03 (Handley), 1026 (Abowd).
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1389. Between the 2000 and 2010 decennial Censusegigddrm was discontinued and its
functions were taken over by the ACS, which alsdudes a citizenship question and is sent to
about 2% of households in the U.S. every yeartid3aStipulations 1 39-41.

1390. The Census Bureau produces different CVAP datdydnt 1-year statistical estimates
based on a single year of ACS survey responsés\féP (“1-year ACS estimates”) and 5-year
statistical estimates aggregated from a consechtiear period for CVAP (“5-year ACS
estimates”). Parties’ Stipulations § 51; Nov. X&lTTr. at 1028 (Abowd).

1391. The 1-year ACS estimates are intended for are@isazpopulation larger than 65,000,
while the 5-year ACS estimates have a larger sasipéeand a smaller margin of error than 1-
year ACS estimates, and are considered by the €&hgeau to be usable for all geographic
areas. Parties’ Stipulations {1 53-54; PX-504;.N@vTrial Tr. at 806-07 (Handley); 1028-29
(Abowd).

1392. The 5-year ACS estimates represent a sample ot dboe8 households, roughly
comparable to the long form’s sample of about 6-lmuseholds. Parties’ Stipulations § 52;
Nov. 13 Trial Tr. at 807 (Handley).

1393. The Census Bureau’s tabulation of CVAP data isiplybhvailable. Census Bureau Aug.
29 30(b)(6) Dep. at 41-42.

1394. Dr. Handley described how she uses 5-year ACS C¥#Pnates for purposes of
analyzing the firsGinglesprecondition in VRA cases. Dr. Handley testifieddibly that such
data are perfectly adequate for the purposes of ¥RiArcement, and that her opinion to a
reasonable degree of scientific certainty is thatkslevel CVAP data derived from the ACS are

reliable and accurate. Nov. 13 Trial Tr. at 808-19
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1395. Dr. Handley further explained that the district-gfie functional analysis that she
employs in VRA analysis, and used by DOJ, doeslapend on precise measurement of CVAP
at the individual block level, but rather on anlgses of turnout rates and voting patterns within
a district. Nov. 13 Trial Tr. at 819-24; PX-332.

2. The Department of Justice Did Not See a Need for Bennial Census
Data Prior to Being Contacted By Secretary Ross’ &ff

1396. Prior to this letter, in the 53-year history of MBRA, DOJ had never requested the
inclusion of a citizenship question on the decdn@ensus questionnaire directed to every
household in the United States. Gore Dep. at BogXbjection).

1397. DOJ had also never communicated to the Census Btinea ACS CVAP data was not
ideal for DOJ’s VRA enforcement purposes. Nov.Ttial Tr. at 996.

1398. DOJ filed five Section 2 cases during the Obama ixtktration. PX-515; Gore Dep. at
251. The Obama Administration also had obligatimmder Section 5 of the VRA to review
voting changes in all or part of 16 states for nthen four years before the decisiorsinelby
County v. Holder570 U.S. 529 (2013); the Trump Administration has had Section 5
obligations to the same extent. Gore Dep. at 250-5

1399. DOJ has not filed any Section 2 VRA cases durimgTfttump Administration. PX-515;
Gore Dep. at 249-50.

1400. On July 1, 2016, Arthur Gary wrote a letter to t@&mnsus Bureau Director John
Thompson in which he indicated that DOJ had no neeanend the current content or to request
new content in the ACS for the 2020 Census. PXARa311 (AR).

1401. On November 4, 2016, Mr. Gary wrote another lattevir. Thompson to “supplement[]”
his July letter.ld. Inthe November 4, 2016 letter, Mr. Gary formakguested that the Census

Bureau include a topic on the ACS relating to LGBpulations.ld. The November 4, 2016
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letter does not request additional information hee the ACS or the 2020 Decennial Census
guestionnaire beyond this request about LGBT pajauis. Id. The November 4, 2016 letter
does not make any request for the inclusion ofizeciship question on the Decennial Census
guestionnaire, nor does it make any mention ofealrier better citizenship datéd.

1402. Mr. Gore testified that he was unaware of any chang law since November 4, 2016
with respect to the data that plaintiffs may refyto establish the firgginglesprecondition for
Section 2 VRA liability. Gore Dep. at 54-55.

1403. Mr. Gore testified he is also unaware of any charngehe forms of citizenship data
available to plaintiffs bringing VRA claims in ond® satisfy the firsGinglesprecondition. Id.

at 56.

1404. Mr. Gore testified he knows of no changes in thaad®cientific community since
November 4, 2016 regarding the assessment of theay of citizenship estimates based on
ACS data.ld. at 57 (Objection).

1405. Mr. Gore first became involved in deliberations afowhether or not to request a
citizenship question on the Decennial Census ar@amdember 4, 2017d. at 73, 75.

1406. At that time—a little more than three months befd@J officially requested a citizenship
guestion—Gore did not hold an opinion about whettad-count CVAP data would be better
for DOJ's VRA enforcement needs than would ACSidtieal estimatesld. at 77-78.

1407. Mr. Gore testified that he was unaware of whethgiSeptember 8, 2017, he held the
opinion that the Decennial Census would be the \estle for collecting CVAP data for DOJ’s
VRA enforcement purposesd. at 79.

1408. Mr. Gore testified that as of September 8, 201& ¢tate Mr. Comstock wrote his memo

stating that “Justice staff did not want to raise fcitizenship] question”), DOJ staff did not
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want to raise a citizenship question. Gore Dep9aPX-133 (AR); PX-524 (AR); PX-537
(AR).

3. There is No Evidence in the Administrative or Evidatiary Record to
Support the Claims in the Gary Letter About the Pumported Problems
with Existing ACS CVAP Data

1409. Prior to the December 12, 2017 Gary Letter, thesGemBureau had never heard from
DOJ that the Census Bureau’s tabulation of CVAR eats insufficient for purposes of VRA
enforcement. Nov. 13 Trial Tr. at 996.

1410. DOJ has not identified any cases it failed to hrimmgany VRA cases it brought that were
unsuccessful, due to concerns about the accuraCy AP data.

1411. The Gary letter states that ACS data “does not et ideal data for the purpose of’
Section 2 enforcement, and lists four bullet pointsupport:

a. DOJ uses Decennial Census “total population dataa determine compliance
with the Constitution’s one-person, one-vote regment,” but must then use
“ACS citizenship estimates,” for purposes of “coatilog redistricting” or
“enforcing Section 2”

b. ACS citizenship data “do not align in time with thecennial Census data”

C. ACS citizenship “estimates are reported at a nipetgent confidence level, and
the margin of error increases as the sample size-thus, the geographic area—
decreases”

d. ACS citizenship data are not published at the ssalinit of census geography,
the census block, requiring CVAP estimates forsteting that “interject|[s]

further uncertainty.” PX-32 (AR).
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1412. With regard to the first assertion in the Gary eetiegarding the purported difficulty of
using a “different data set[],” namely, “ACS citimhip estimates,” for purposes “conducting
redistricting” or “enforcing Section 2,” PX-32 (ARhere is no evidence in the Administrative
Record that supports this assertion. PX-1to PXAR).

1413. DOJ has always relied on a separate data settiperghip rates for purposes of VRA
enforcement, even prior to the ACSee supra

1414. Dr. Handley testified that it is not difficult tmbine the two data sets, that her work as
an expert has never been impeded by the needdo,dmd that she is unaware of a single case
that failed because of the need to combine totalifadion and CVAP data from separate data
sets. Nov. 13 Trial Tr. at 827-29.

1415. Mr. Gore testified he is not aware of any time vehBIOJ, in enforcing the VRA, has had
a single dataset that contained both total pomraind citizenship data. Gore Dep. at 188-89.
He similarly testified he is unaware of any filetR¥ cases where DOJ or any plaintiff was
unsuccessful because citizenship data and totailgiogn data were in two different data sets.
Id. at 190-91.

1416. Dr. Abowd testified is not sure yet whether the &enBureau will in fact be able to
produce a single dataset with block-level CVAP daien the 2020 Decennial Census. Nov. 13
Trial Tr. at 1029. The Census Bureau has not gtgrchined how it will assemble the CVAP
tabulation, or whether it will be included in thd.P94-171 data file. Census Bureau 30(b)(6)
Vol. | Dep. at 56.

1417. With regard to the second claim in the Gary lettesf ACS citizenship data “do not align
in time with the decennial census data,” PX-32 (ARgre is no evidence in the Administrative

Record that supports this assertion. PX-1to PXAH).
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1418. Dr. Handley testified ACS citizenship data are lde that align in time with Decennial
Census data by using the 5-year ACS dataset witldpoint that aligns with the Decennial
Census year. Nov. 13 Trial Tr. at 829-30. Shefies that her work has never been impeded
because ACS 5-year estimates are collected owergei period of time than Decennial Census
data, and the she is unaware of any case in whitdira failed because of the purported
misalignment in time between Decennial Census fmipllation data and 5-year ACS CVAP
estimates.ld.

1419. Mr. Gore testified he is unaware of any case filgd>OJ under the VRA or filed by any
plaintiff that was unsuccessful because ACS cishgndata does not align in time with
Decennial Census data. Gore Dep. at 194-95.

1420. With regard to the Gary Letter’s third assertidattACS citizenship “estimates are
reported at a ninety percent confidence level,thadnargin of error increases as the sample
size—and, thus, the geographic area—decreases32R&R), there is no evidence in the
Administrative Record that supports the suggestianthis has impeded VRA enforcement.
PX-1to PX-14 (AR).

1421. As an initial matter, it is not the case that, amrast to ACS CVAP estimates, the total
population data from the Decennial Census lackgmsiof error. The P.L. 94-171 data has
also has margins of error associated with it. N@vTrial Tr. at 1027 (Abowd).

1422. DOJ has always relied on CVAP data that are saimgded estimates featuring a margin
of error. Even before the ACS, when the Censug&uincluded a citizenship question on the
“long form” questionnaire, the data produced basedesponses to the long form were statistical
estimates that had a margin of error. Nov. 13|Tiaat 802-03 (Handley), 1026 (Abowd). Dr.

Handley testified that her work as a VRA expert hager been hampered by this fact, and that
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she is unaware of any cases in which a claim falleglto reliance on statistical estimates of
CVAP. Nov. 13 Trial Tr. at 830-32.

1423. Mr. Gore testified that as long as DOJ has beeaoreiny the VRA, it has always relied
upon statistical estimates for citizenship data, that he is unaware of any cases filed by DOJ
where DOJ was unsuccessful because the CVAP datleed upon had a margin of error that
increases as the geographic area decreases; ahe thas unaware of any cases where a claim
failed because the plaintiffs relied on 5-year A&38mates. Gore Dep. at 173-76 (Objection),
203-04.

1424. With regard to the fourth claim of the Gary lettehat “redistricting jurisdictions and the
Department are required to perform further estisatel to interject further uncertainty in order
to approximate citizen voting-age population atléwel of a census block, which is the
fundamental building block of a redistricting pfaRX-32 (AR)—there is no evidence in the
Administrative Record that this inhibits VRA enferoent in any way. PX-1 to PX-14 (AR).
1425. Dr. Handley testified that in VRA cases involvirngtes and larger jurisdictions, there is
often no need to split census blocks either tefatine first prong of th&inglestest or to draw
remedial districts. Nov. 13 Trial Tr. at 810.

1426. Dr. Handley further testified that for instancesMhich splitting census blocks are
necessary (such as those involving smaller geo@gphVRA plaintiffs have relied on available
CVAP at the tract or block group level to estim@\AP at the census block level using one of
several reliable methods to conduct this analysisgenerate estimates of the CVAP of
particular racial groups at the block level, anat tinese estimation procedures are sufficiently

reliable to a reasonable degree to scientific cggta Nov. 13 Trial Tr. at 810-19, 856.
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1427. Dr. Handley testified that, to the extent that Bldevel CVAP data is necessary in a case,
it has always been obtained through the use oftaimation procedure, but that this has never
hampered her work as a VRA expert and that sheaware of any case that failed before of the
use of such an estimation procedure. Nov. 13 Triaht 831-32 (Handley).

1428. Mr. Gore testified that he is unaware of any timevhich DOJ had access to block-level
CVAP that was produced without using an estimapicotedure to develop that data from a
different level of geographic specificity, and tihat is unaware of any case failing because of the
need to employ such an estimation procedure. Bepe at 235-37.

1429. Overall, none of the cases cited in the Gary Letwerlved a claim that failed because of
reliance on statistical estimates of CVAP data td@sedata collected separate and apart from
the “full count” Decennial Census; plaintiffs inl af the cases cited in the letter relied on
sample-based CVAP estimates without any probleNwy. 13 Trial Tr. at 824-25 (Handley).
1430. AAAG Gore testified that he is aware of only onse@ which plaintiffs bringing a VRA
were unsuccessful in part because of their relimmcACS dataBenavidez v. Irving Indep. Sch.
Dist., Tex. 690 F. Supp. 2d 451 (N.D. Tex. 2010); Gore DeR44.

1431. DOJ did not bring th&enavidezase, which expressed no opinion as to the general
reliability of ACS number for VRA purposes and eapkd that the plaintiffs relied on 1-year
ACS estimates for CVAP data. Gore Dep. at 242-Aige Plaintiffs inBenadidezlid not rely on
5-year ACS estimates. As notaediprg 1-year ACS estimates are not considered reliaiple
areas with a population less than 65,000; while&\ACS are considered reliable by the Census
Bureau for any geographic area. PX-504; Nov. 18I Tr. at 806-07 (Handley), 1029 (Abowd).
1432. For both statewide and local districting purposies,current data available is perfectly

adequate for meeting tli&nglesrequirements and drawing adequate remedial distioca
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reasonable degree of scientific certainty, as @ndiey credibly explained and as Defendants
have not rebuttedSeeNov. 13 Trial Tr. at 840-42.

4. There is No Evidence in the Administrative or Evidatiary Record
Indicating that CVAP Data Collected through the Deennial Census
Will Be an Improvement for VRA Enforcement Purposesover
Existing ACS CVAP Data

1433. There is no evidence in the Administrative Recdat tf a citizenship question is
included on the decennial form that the data wdelsnore accurate or more precise for VRA
purposes than existing survey data used. PX-1 td P¥AR).

1434. Rather, the evidentiary record in this case suggdstia gathered through the Decennial
Census may, in fact, be less accurate and lesserec such purposes. Nov. 13 Trial Tr. at
834, 840 (Handley), 956-57 (Abowd).

1435. With respect taccuracy the trial record indicates that CVAP data cobecthrough the
Decennial Census will not be more accurate thastiagi ACS CVAP Data. Dr. Handley
testified that the Decennial Census itself hasrsgvgpes of errors: (1) coverage errors, which
arise when persons are incorrectly excluded, iredudr duplicated in the count; (2) geographic
errors, which happen when an address was pladée wwrong census geographic location or a
misunderstanding of the census residence rules(3raemographic errors, which occur when a
person’s demographic characteristics have beemrgxtty reported, recorded, or imputed. Nov.
13 Trial Tr. at 832-34see alsdCensus Bureau Aug. 29 30(b)(6) Dep. at 49.

1436. In its post-2010 enumeration survey, the Bureameséd that “among the 300.7 million
people who live in housing units, about 94.7 petreegre counted correctly, 3.3 percent were
counted erroneously, 1.6 percent provided onlyrse® count and had their demographic
characteristics imputed, and .4 percent needed endemsive imputation after all census follow-

up efforts were attempted.” PX-333 at 1. The Buralso estimated there were 16.0 million

258



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 265 of 332

omissions in the 2010 census (although it indicdtas6 million of these people were likely to
have been counted in the census but could notHifesden the post-enumeration surveyyl.
These omissions disproportionately affect certagnsents of the population, including blacks
and Hispanics, who are more likely not to be coditten othersld.

1437. As notedsupra documents in the Administrative Record includibrg Abowd’s memos
dated January 19, 2018, and March 1, 2018, inditatethe addition of a citizenship question
will exacerbate these errors and harm the oveuallity of Census data. In particular, Dr.
Abowd’s January 19 Memo in the Administrative Retooted “[m]ajor potential quality and
cost disruptions” from the addition of a citizensljuestion. PX-22 (AR) at ZSee alsdNov. 13
Trial Tr. at 832-34 (Handley). Dr. Abowd testifitht there is considerable evidence indicating
that a citizenship question will depress censusqgjaation among noncitizens and Hispanics.
Nov. 14 Trial Tr. at 1249. Data collected throulgg NRFU process will not be as accurate as
data collected from self-response; as Dr. Abowtfted, NRFU creates more erroneous
enumeration, whole person census imputations, evgs@missions, all of which raise error
rates. PX-25 (AR); Nov. 13 Trial Tr. at 966-70.

1438. With respect tgrecision disclosure avoidance techniques employed by #res@s
Bureau to mask responses to the Census questiemlirender block-level CVAP data
imprecise, which undermines any justification fddeg a citizenship question to the 2020
Decennial Census based on any purported need dod ‘dount” CVAP data.

1439. Because of confidentiality concerns, citizenshitadaported in the Decennial Census
will have to go through a disclosure avoidance essdo prevent the personal identification of
individuals or families in relation to their reped answers. Census Bureau Aug. 29 30(b)(6)

Dep. at 50-51; Nov. 13 Trial Tr. at 1032-33, 103(Abowd).
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1440. For example, some census blocks only have onepersthem. Nov. 13 Trial Tr. at
837-38 (Handley); 1031-32 (Abowd). In census b¥owakere there is only one person, the
Census Bureau produces block-level CVAP data ircvhiwill not publish that person's actual
citizenship status as reported in their responseditizenship question. Census Bureau Aug. 29
30(b)(6) Dep. at 65-68; Nov. 13 Trial Tr. at 1032-2036 (Abowd)

1441. The Census Bureau has not yet set the parametet®ef@020 disclosure avoidance
system, but they have used two primary techniquéisel past: household-level swapping and
synthetic noise infusion. Census Bureau Aug. 48)86) Dep. at 51; Nov. 13 Trial Tr. at 1039-
41 (Abowd).

1442. In previous censuses, the Census Bureau has erddloysehold-level swapping,
meaning that the certain variables on the houseteclokd are matched to variables on a
household record in a different geographic areaamndss census blocks. Census Bureau Aug.
29 30(b)(6) Dep. at 51; Nov. 13 Trial Tr. at 103®-4~or households selected for swapping, all
the values are swapped except the address IDcsakg as if the data from a different address
lived at the address of the original. Census Buraag. 29 30(b)(6) Dep. at 51; Nov. 13 Trial
Tr. at 1039-40 (Abowd).

1443. In this Census, the Census Bureau will employ stitmoise infusion, which involves
identifying sensitive responses and then usin@tsttal model to replace the sensitive value
with a value that is sampled from the model aneiitsr distribution. Census Bureau Aug. 29
30(b)(6) Dep. at 53-54; Nov. 13 Trial Tr. at 103®{Abowd).

1444, By nature, the disclosure avoidance process inteslfurther errors into CVAP data

produced at the block level. Census Bureau Au@d(®B)(6) Dep. at 53-56, 69-71, 100-01.
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1445. The Census Bureau will undertake disclosure avaeldor every census block, meaning
that—except for randomly—there will not be a singdasus block where the citizenship data
directly reflects the responses of the block intzatts to the 2020 Decennial Census
guestionnaire. Census Bureau Aug. 29 30(b)(6) Bep7-68; Nov. 13 Trial Tr. at 1033
(Abowd). The block-level CVAP produced by the QenBureau will not reflect the actual
citizenship status of each individual in each csrislock as reported from a citizenship question
on the census questionnaire. Census Bureau Aug0@9(6) Dep. at 67-68, 70-71.

1446. Block-level CVAP data based on responses to aeasikip question will be estimates
rather than a precise tabulation. Nov. 13 Trialafrl043-44 (Abowd). Thus, even with the
inclusion of a citizenship question on the Censtuss block-level CVAP data produced by the
Census Bureau will still have margins of error asged with it. Census Bureau Aug. 29
30(b)(6) Dep. at 71; Nov. 13 Trial Tr. at 1044 (Almt). As with ACS CVAP data currently
used by DOJ, the CVAP data based on responsesitisemnship question will be estimates that
will be more precise for areas with larger popolasi, but will be less precise, more uncertain,
and will have larger margins of error for geograplmits with smaller populations. Nov. 13
Trial Tr. at 1041-42 (Abowd).

1447. The Census Bureau has not determined if, aftetodise avoidance, the error margins for
the block level CVAP data based on informationexitd through the decennial enumeration
will “still allow redistricting offices and the Degptment of Justice to use the data effectively.”
Census Bureau Aug. 29 30(b)(6) Dep. at 100-10% Ténsus Bureau does not know if the
CVAP produced based on responses to a citizensiagtign will have smaller margins of error

than the ACS-based CVAP data on which DOJ currestigs.ld.; Nov. 13 Trial Tr. at 1044-46.
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A citizenship question therefore cannot be jusiitiased on a purported need for more precise
CVAP data.

1448. There are no documents in the Administrative Reaadtating that DOJ considered the
effect of disclosure avoidance on the precisiohlotk-level CVAP data based on responses to a
citizenship question on the Census questionn&eePX-1 to PX-14 (AR). There were no
conversations between the Census Bureau and D@dneg this issue. Nov. 13 Trial Tr. at
1046 (Abowd).

1449. There are no documents in the Administrative Reaadtating that Secretary Ross
considered the effect of disclosure avoidance erptlcision of block-level CVAP data based
on responses to a citizenship question on the GeqnsestionnaireSeePX-1 to PX-14 (AR);

Nov. 13 Trial Tr. at 1047-48 (Abowd).

1450. Dr. Abowd testified that he informed Secretary Rofdisclosure avoidance issues, but
Secretary Ross nevertheless made the decisionléo thre inclusion of a citizenship question.
Nov. 13 Trial Tr. at 1046-48 (Abowd).

5. The Administrative and Evidentiary Record Indicate the Decision to
Include a Citizenship Question on the Census Will®duce Less
Accurate CVAP Data for VRA Enforcement Purposes tha Using
Administrative Records

1451. The Administrative Record indicates that, to theeakDOJ could use better-quality
CVAP data than it currently has, a better optiorulddoe to use administrative records than a
citizenship question on the Census (Alternative @)Dr. Abowd’s January 19 memo, the
Census Bureau concluded that adding a citizenshegtapn to the 2020 Decennial Census “is
very costly, harms the quality of the census coamt, would use substantially less accurate
citizenship status data than are available fromiadimative sources.” PX-22 at 1 (AR); Nov.

13 Trial Tr. at 885 (Abowd testimony). The CenBuseau determined that using administrative
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records under Alternative C “best meets DoJ’s dtates, is comparatively far less costly than
Alternative B, does not increase response burdehdaes not harm the quality of the census
count.” PX-22 at 1; Nov. 13 Trial Tr. at 886 (Abdwestimony).

1452. Using administrative records will produce more aate block-level CVAP data than
adding a citizenship question—either alone or imimation with administrative records—for
three reasons. The first reason is that adminigtraecords tend to be more accurate than
survey self-responses as to citizenship statuscpkrly for noncitizens. Nov. 13 Trial Tr. at
955 (Abowd).

1453. There is sometimes disagreement between a persiinénship status as reflected in
administrative records and what is reported fot pesson in response to the ACS citizenship
qguestion. PX-22 at 7-8; Nov. 13 Trial Tr. at 958{&bowd).

1454. The Census Bureau describes citizenship statweflasted in the administrative records
as “verified,” because the administrative recongsaalegal document indicating a person’s
citizenship status. PX-22 at 7 (AR); Nov. 13 Tiial at 954 (Abowd testimony).

1455. By contrast, the Census Bureau describes citizprsthtus as reported in response to the
ACS citizenship question as “unverified” or a “seywesponse,” because it does not constitute a
legal document. PX-22 at 7 (AR); Nov. 13 Trial &t.954-55.

1456. Dr. Abowd believes that administrative records tendeport more accurate citizenship
status data than do survey records. PX-22 at 7;(RR-162 at 46 (“the survey responses are
more often inaccurate when they disagree”); PX-4%t3 et seq (AR); Nov. 13 Trial Tr. at 955.
The Census Bureau has determined that citizenstgghthered based on survey responses to a
citizenship question are of “suspect quality,” veheldministrative record citizenship data are

“high quality.” PX-25 (AR); Nov. 13 Trial Tr. at 9
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1457. In the 2016 ACS, individuals whom the administratrecords indicate are noncitizens
responded that they were citizens 34.7 perceriteofine. PX-22 at 8 (AR). That number rose
even higher on the 2017 ACS. Census Bureau Aug0g9(6) Dep. at 91-92; Nov. 13 Trial Tr.
at 915-16 (Abowd testimony). Dr. Abowd estimateasttmore than 30 percent of noncitizens
provide an inaccurate response to the ACS citizpreghestion. PX-22 at 8 (AR); Nov. 13 Trial
Tr. at 956.

1458. The Census Bureau has no empirical basis to belmtenoncitizens would give more
accurate responses to the citizenship questiohe@@énsus than they do on the ACS. Census
Bureau Aug. 29 30(b)(6) Dep. at 93; Nov. 13 Trial dt 956-57. To the contrary, the Census
Bureau believes that there are “definitely indicasi” that responses by noncitizens to a
citizenship question on the 2020 Decennial Censlideveven less accurate than they have
historically been on the ACS. Nov. 13 Trial Tr9&(7.

1459. The Census Bureau estimates that there would beiflidn people for whom the survey
self-response and the administrative record woisdgiee on citizenship status. PX-24 at 4
(AR); Nov. 13 Trial Tr. at 982. For this groupettraditional Census Bureau practice would be
to rely on the survey response rather than the radirative record—a practice that Dr. Abowd
states would be less accurate. PX-25 at 4 (AR)s@eBureau Oct. 5 30(b)(6) Dep. at 416-17;
Nov. 13 Trial Tr. at 982-83 (Abowd). If insteacet@ensus Bureau were to use administrative
records to produce CVAP data and did not includ&izenship question, the Bureau would not
have situations in which there were disagreemestisden survey responses and administrative
records, and would, on balance, produce higheiitguaid more accurate CVAP data. Nov. 13

Trial Tr. at 958.
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1460. The Census Bureau has made no determination abouit kvill address disagreement
between survey responses on a citizenship questidhe 2020 Decennial Census and the
administrative records regarding citizenship stathen producing block-level CVAP data for
DOJ. Nov. 13 Trial Tr. at 957. There have beermoversations with DOJ about how the
CVAP tabulation will be assembled from the varidasns of citizenship data available to the
Census Bureau. Census Bureau Aug. 29 30(b)(6) &€§2; ; Gore Dep. at 273-74; Nov. 13
Trial Tr. at 962-63 (Abowd).

1461. A second reason that Alternative C (relying on adstiative records) will produce more
accurate CVAP data than adding a citizenship questi the 2020 Decennial Census (either
alone or in combination with using administratieeards) is that adding a citizenship question
will result in lower-quality Census data and feyepple who can be linked to administrative
records. Nov. 13 Trial Tr. at 969.

1462. Because a citizenship question would produce loyueadity personal data because fewer
people will self-respond to the Census, there waildd be a reduction in the number of people
whom the Census Bureau can link to administrage®rds under Alternative D. PX-25 (AR);
Nov. 13 Trial Tr. at 969. The Census Bureau was t&blink 93 percent of self-responses to
administrative records in the 2010 Census; by eshtthe Census Bureau was only able to link
33.8 percent of proxy responses obtained througNBRFU responses to administrative records
in the 2010 Censudd.

1463. The Census Bureau estimates that, under AlternBjiteere would be about 36 million
people who cannot be linked to administrative rds@n citizenship—greater than the number
of people who the Census Bureau estimates woultienable to be linked to administrative

records under Alternative C. PX-24 at 4 (AR); Nt©8.Trial Tr. at 981. The Census Bureau
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believes that there would be a greater number @bleevho could not be linked to
administrative records under Alternative D thanem@liternative C because a citizenship
guestion would reduce self-response rates and drore people into NRFU efforts, which hurts
data quality. PX-24 at 3-4 (AR); Nov. 13 Trial Bt 981. This means that, in comparison to
Alternative C, Alternative D would result in moregple whose citizenship status cannot be
determined by linking them to administrative resord

1464. ACS item non-response rates and break-off ratasatelthat Hispanics as compared to
non-Hispanic whites, are more likely not to resptmd citizenship question on the Census.
Nov. 13 Trial Tr. at 919-20 (Abowd); Nov. 9 Triat.Tat 737-38 (Barreto). Under Alternative D,
for individuals who do not respond to a citizenstpyestion and cannot be linked to
administrative records, modeling of citizenshipssawill still be necessary. Nov. 5 Trial Tr. at
35 (Hillygus); Nov. 13 Trial Tr. at 976 (Abowd).h& Census Bureau estimates that there will be
13.8 million people who do not provide a respomstheé citizenship question, and who cannot
be linked to administrative records. PX-24 at R{A

1465. A third reason that Alternative C (relying on adisirative records) will produce more
accurate CVAP data than adding a citizenship questi the 2020 Decennial Census (either
alone or in combination with using administratieeards) is that, for people who cannot be
linked to administrative records, modeling citizZieipsstatus produces more accurate data in
comparison to self-reported survey responses. Néwrial Tr. at 976 (Abowd).

1466. Secretary Ross’ memo claims that a downside taAdteve C—using administrative
records without a citizenship question—is that@essus Bureau would have to impute, or
model, the citizenship status for respondents vammet be linked to administrative records. PX-

26 at 4 (AR); Nov. 13 Trial Tr. at 970 (Abowd). cBetary Ross’ memo claims that using both a
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citizenship question and administrative recordshineiminate the need for modeling
citizenship status for respondents who cannot hehmd to administrative records, because the
Census Bureau would be able to rely on survey resgso PX-26 at 5 (AR); Nov. 13 Trial Tr. at
971-3 (Abowd).

1467. The Census Bureau estimated that under Altern@tjitee Census Bureau would be able
to link 295 million out of the 330 million peoplegected to be enumerated in the 2020
Decennial Census to administrative records—meathiag89.4 percent of the population would
be linked to administrative records and 10.6 pdroéthe population would fall into an
administrative record gap. PX-24 at 3 (AR); Nov.Tk&l Tr. at 978-79 (Abowd testimony).
Under Alternative C, then, the Census Bureau hasa&®d that it would model citizenship
status for about 10.6 percent of the population-28Xat 3 (AR); Nov. 13 Trial Tr. at 979.

1468. A major difference between Alternatives C and @nths that for respondents who
cannot be linked to administrative records, thediierBureau under Alternative C would model
respondents’ citizenship status, and under Alteredd would use survey self-responses. Nov.
13 Trial Tr. at 973.

1469. The Census Bureau estimates that under AlternBtitreere would be 22.2 million people
who couldn’t be linked to administrative records o would provide a survey response to the
citizenship question—comprising about 6.7 percémthe population. PX-24 at 4 (AR); Nov. 13
Trial Tr. at 981, 984.

1470. The Census Bureau states that one problem witingebn survey responses to fill gaps in
administrative records is that noncitizens havea@ng incentive to provide an incorrect answer
to the citizenship question or not answer at 2425 at 4 (AR); PX-162 at 19; Nov. 13 Trial Tr.

at 973 (Abowd testimony). Even a large numbeegél permanent residents provide incorrect
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answers to the ACS citizenship question. PX-25(&Rj); Nov. 13 Trial Tr. at 973 (Abowd
testimony). The Census Bureau has concluded tine¢\s collected citizenship data may not be
reliable for many respondents for whom there aradministrative records. PX-25; Nov. 13
Trial Tr. at 973-74.

1471. Dr. Abowd and the Census Bureau believe that,ndividuals who cannot be linked to
administrative records on citizenship, the modetingducted under Alternative C would be
more accurate than survey responses under AlteenBtfor respondents who cannot be
matched to administrative records. Nov. 13 Trial&tr975. As such, the Census Bureau would
prefer modeling to survey responses in determigitigenship status for respondents who
cannot be linked to administrative records. NovTtial Tr. at 975-76; PX-162 at 46.

1472. There are an estimated 22.2 million people underaative D for whom there would be
a survey response to the citizenship question duam administrative record; for this group, the
Census Bureau believes that relying on the suresyanse would be less accurate than
modeling their citizenship status. Nov. 13 Trial &t 985.

1473. The Census Bureau estimates that under AlternBtitreere would be 13.8 million people
who have no administrative record on citizenshigh @would also provide no survey response to a
citizenship question. PX-24 at 4 (AR); Nov. 13aliir. at 981. Under Alternative D, modeling
of citizenship status for this group would still becessary.

1474. The Brown, et al memo contains analyses of varszesarios with respect to Alternatives
C and D, which led to the same conclusion: thailitproduce worse quality Census data overall
and worse quality citizenship data specifically<-B62 at 49-53; Nov. 13 Trial Tr. at 986

(Abowd testimony).
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1475. Secretary Ross’ decision memo stated that includiotizenship question on the 2020
Decennial Census would enable the Census Buremode! citizenship status more accurately.
PX-26; Nov. 13 Trial Tr. at 977. (Abowd testimony).

1476. No one at the Commerce Department ever discussagdtdey Ross’ contention that a
citizenship question would enable the Census Buteawndel citizenship status more accurately
with Dr. Abowd. Nov. 13 Trial Tr. at 977. Secrst&oss’ conclusion that including a
citizenship question on the 2020 Decennial Censuddwenable the Census Bureau to model
citizenship status more accurately is based omteghpresumptions that the Census Bureau
does not currently endorde. At the time of Secretary Ross’ decision memo,Gbasus

Bureau had not completed any analysis as to whetheot the inclusion of a citizenship
guestion would enable the Census Bureau to morgaety model citizenship status for people
who are not listed in administrative recorlis.at 978.

1477. Both Dr. Abowd and the Census Bureau disagree Sditretary Ross’ claim that
Alternative D is justified over Alternative C becauAlternative C requires modeling for people
who cannot be linked to administrative records.-Z¥at 5 (AR); Nov. 13 Trial Tr. at 985-86.
When Secretary Ross wrote in his decision memoAheatnative D may eliminate the need for
the Census Bureau to model the citizenship statushiilions of people, the Census Bureau had
already communicated its conclusion to SecretargsRloat Alternative D would not eliminate
that modeling need. PX-25 at 5 (AR); Nov. 13 Tfial at 988.

1478. In sum, Dr. Abowd and the Census Bureau concludat] tontrary to the assertions in
Secretary Ross’s decision memo, adding a citizer@iestion is not necessary to provide a
complete and accurate response to DOJ’s request. 18 Trial Tr. at 1048 (Abowd testimony).

Compare PX-22 at 1 (AR) (Abowd Memo) with PX-28&AR) (Ross Decision Memo).
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1479. Acting AAG Gore also acknowledged that a citizepdiuiestion on the Decennial Census
guestionnaire is not necessary for DOJ's VRA erdorent efforts. Gore Dep. at 300.

X. INJURY TO ORGANIZATIONS AND GOVERNMENTAL PLAINTIFFS

1480. The evidence establishes that adding a citizergglngistion to the Decennial Census will
cause several types of harms to the NGO and GoetainPlaintiffs. Both sets of Plaintiffs will
be forced to devote more resources to a Deceneia@3 that includes a citizenship question
than they would have done otherwise. Adding aeitghip question will also harm the NGO and
Governmental Plaintiffs in other ways, including dgusing a decline in self-reporting leading to
a differential undercount that will cause themdsd political power from malapportioned
legislative districts. Because adding a citizenshipstion will cause both a differential
undercount and undermine the accuracy of the caumtl also harm the NGO and
Governmental Plaintiffs by reducing federal fundiogheir communities and distorting
allocation of resources. And adding a citizenshipggion to the Decennial Census injures the
NGO Plaintiffs’” members by invading their rightpavacy.

A. Organizational Injuries to NGO Plaintiffs
1481. Each NGO Plaintiff has suffered harm as a resulttearig required to divert resources
from other organizational priorities and spend momney to address the effects of the fear
created by a citizenship question among communégnbers who are less likely to respond to
the Decennial Census questionnaeePlum Aff. (Docket No. 498-19) 11 12-23; Choi Aff.
(Docket No. 489-1) 11 14-22; Altschuler Aff. (Dotkdo. 503-1) 19 7-11; Khalaf Aff. (Docket
No. 498-16) 1 15-29; Escobar Aff. (Docket No. 898} 15-29.
1482. The NGO Plaintiffs have also proved harm to thegamizational missions—all of which

include promoting engagement in and representafianmigrant communities of color—as a
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result of a citizenship questioBeePlum Aff. { 10-13; Choi Aff. 1§ 3-9, 14-15; Altadbr Aff.
19 11-22; Khalaf Aff. 11 13-16; Escobar Aff. 1 28;25.

1483. Moreover, as Dr. Abowd testified, a critical companhof the Census Bureau’s outreach
to hard-to-count communities is through its “traspartners” program, which involves non-
profit organizations such as the NGO Plaintiffsn€les Bureau 30(b)(6) Vol I. Dep. at 453, 462;
Nov. 11 Trial Tr. at 1119.

1484. Dr. Abowd admitted that, as demonstrated by thesGeBarriers, Attitudes and
Motivators Survey (CBAMS), the macro-environmens beeated “significant barriers
associated with self-response that may plausibdycaedibly be related to a citizenship
guestion” which has made outreach more difficulttfasted partners such as the NGO
Plaintiffs. Nov. 11 Trial Tr. at 1123; PX-158 (ARpX-162; PX-448; PX-662.

1485. As Dr. Abowd testified, many of the trusted partn@ncluding the NGO plaintiffs) will
need to spend their own money and resources t@ssltlie negative effects of a citizenship
guestion. Census Bureau 30(b)(6) Vol I. Dep. at 462; Nov. 11 Trial Tr. at 1121-22.

1. NYIC

1486. Plaintiff NYIC, its member organizations, and tl@renunities NYIC serves all have a
fundamental interest in ensuring as complete andrate a Decennial Census as possible,
principally because an undercount would diminisic@l governmental funding and political
representation to which immigrant communities antitled. Choi Aff. §{ 6-7.

1487. NYIC has worked to encourage Decennial Census nsgpates among noncitizens in
prior Decennial Censuses; in the 2010 Decennias@enycle, NYIC launched an outreach
campaign to boost immigrant participation in thec®anial Census, held press briefings with
elected officials, and coordinated public servine@incements in 24 languages that appeared in

69 newspapersd. T 9; Plum Aff. § 10.
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1488. NYIC had planned to engage in similar work in tl@2@ Decennial Census in mid-2017
before the announcement of a citizenship ques@Gtwi Supp. Aff. (Docket No. 489-2) { 10.
1489. A citizenship question has substantially increabedamount of resources NYIC felt
necessary to devote to the Decennial Census aralreasly caused NYIC to divert resources
from other program areas to accelerate its Cerdusagion and outreach work for the 2020
Decennial Census. Choi Aff. 1 16-21; Plum Aff.4] 1

1490. NYIC has also shown that fear in its community tluéhe addition of a citizenship
guestion will make their efforts to encourage ggrttion of noncitizens in the 2020 Decennial
Census more difficult. Choi Aff. §{ 12-15; Plum Aff13.

1491. NYIC and several of its member organizations hdse geported community members
who have expressed reluctance or unwillingnessedpand to the 2020 Decennial Census
because of a citizenship question. Plum Aff. {R15-

1492. Further, NYIC demonstrated that because of thehbeiiged fear and suspicion created by
a citizenship question, it has expanded plans &rsGs-related services, programming, and
support to try to reduce the negative effect of tfuestion on the response rate in the noncitizen
community. Choi Aff. { 17-21; Plum Aff. | 14.

1493. Prior to the decision to add a citizenship questidYilC did not anticipate having to
commence significant Census education and outneack until the Summer of 2019. Choi Aff.
1 18.

1494. Instead, as a result of the announcement of Segietess’s decision, NYIC had to
accelerate the start of significant Census woirkdéoch 2018. Choi Aff. §{ 10, 18; Plum Aff.

111.
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1495. The decision to add a citizenship question to 202Decennial Census has required
NYIC both to make substantial and additional inuestts just to achieve Census participation
rates comparable to what NYIC would have achiev®at a citizenship question, Choi Aff.
16; Plum Aff. § 14, and to hire more staff thanyiwasly planned, Choi Aff. § 19.

1496. To alleviate fear and confusion caused by a cishgnquestion among the immigrant
communities that NYIC and its members serve, NY&S had to begin its Census education and
outreach efforts substantially earlier and engagaymmore staff, members, and partners than
planned—i.e., in March 2018, instead of in 20190iC4ff. ] 18.

1497. Prior to the addition of a citizenship question, I€@Yhad planned to spend approximately
$625,000 on Census education and outreach oveeeyear period ahead of the 2020
Decennial Census. Choi Aff.  16.

1498. Instead, over the next three years and due tiizarmship question’s addition, NYIC is
planning to spend approximately $1 million on conmityyeducation and outreach efforts to
work towards a complete and accurate count witlencommunities that NYIC and its member
organizations serve—representing an increase abajpately 60% over what the organization
would have spent in the absence of a citizenshgstipn. Choi Aff.  16; Plum Aff. § 14.

1499. So far in 2018, as a result of the decision toaddizenship question, NYIC has spent at
least $93,000 on Census-related activities thaoitld have not spent otherwise. Choi Aff. § 17;
Plum Aff. § 14.

1500. NYIC anticipates spending an additional amountdicess of $282,000 between now and
May 2020 as a result of a citizenship question.i@\fio | 17.

1501. The fear and confusion brought on by the decistoadd a citizenship question prompted

NYIC to hire a dedicated, full-time senior Censelofv at a cost of approximately $36,000 in
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the year to date; absent a citizenship questiodnCNAould not have hired such a fellow until
2019.1d. 1 19.

1502. NYIC also hired multiple paid Census Interns toagegywith NYIC’s ongoing
communications, training, and education needseasrilated to a citizenship question, at a cost
of nearly $10,000 in the year to dalt. § 19.

1503. Without a citizenship question, NYIC would not haueed any Census-focused interns,
but now anticipates spending $50,000 on interresutlin May 2020l1d.

1504. NYIC also expended resources to broaden the refatie dNew York Counts 2020
conference to address concerns among NYIC’s menaler sheir communities arising out of
the decision to add a citizenship question, whim$t over $19,000—excluding the cost of the
time for organizational staff or the senior Cenfallew. I1d.

1505. NYIC is also in the process of hiring a full-timeanager of democracy policy, an
estimated 40% of whose time through May 2020 vélspent on work generated by a
citizenship question, costing approximately $41,000

1506. NYIC has also made or anticipates making consideratd additional expenditures for
communications, training, and travel expenses tc&® members of the immigrant
communities it serves about the Decennial Censdsartizenship question in particular—it
anticipates these expenditures will total approxétya$100,0001d. T 20.

1507. Because of these increased expenditures and timmitments, NYIC has shown it will
need to divert resources from other mission ctiacaas including health care, language access,
and employment issues. Plum Aff. 1 23.

1508. NYIC diverted and anticipates continuing to haveligert 10% of the staff time from the

organization’s managers of member engagement éocaing Island, Western New York,
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Hudson Valley, and Central New York regions to @ddrconcerns related to a citizenship
guestion, costing approximately $19,000. Choi AffL9.

1509. Since March 2018, NYIC has had to divert approxetyaR0% of staff time from the
organization’s director of immigration policy taftwork, at a cost of approximately $14,000 to
the organizationid.

2. Make the Road New York

1510. Plaintiff MRNY has demonstrated an ongoing committrte promoting engagement in
the Decennial Census among its members and cargstuAltschuler Aff. § 7.

1511. MRNY has worked to encourage Census responseaatesg noncitizens in prior
Decennial Censuses, worked on census advisory db@esyi and planned to engage in similar
work in the 2020 Decennial Census before the anterant of a citizenship questidd.

1512. A citizenship question has increased the amourgsurces MRNY felt necessary to
devote to this area and has already caused MRMI&ot resources from other program areas
to accelerate its Census education and outreadhfaothe 2020 Decennial Censud.  19.
1513. MRNY has also shown that the fear in its commuditg to the addition of a citizenship
guestion will make their efforts to encourage ggrttion of noncitizens in the 2020 Decennial
Census more difficulid. 11 13, 19.

1514. MRNY has reported at least six members who haveesspd reluctance or unwillingness
to respond to the 2020 Decennial Census becauwseibtenship questiond. {1 14-17.

1515. Further, MRNY demonstrated that because of theheiiged fear and suspicion created
by a citizenship question, they have expanded ganSensus-related services, programming,
and support to try to reduce the negative effethisfquestion on the response rate in the

noncitizen communityid. 11 13, 19.
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1516. Because of the heightened fear and suspicion crégta citizenship question, MRNY
has begun its 2020 Decennial Census outreachrettudie initially anticipated and will be forced
to expend more resources than initially anticipatenty to reduce the negative effect of this
guestion on the response rate in the immigrant cenities of color it servedd. T 19.

1517. MRNY anticipates expending at least double the arhon 2020 Decennial Census
education and outreach that the organization speits efforts to encourage participation in the
2010 Decennial Censusl.

1518. To date, far more than a year out from the 2020eDeial Census, MRNY has already
created a two-page informational sheet for edupatipurposes, and its communications team
has spent several hours creating and sharing soemila content to educate the public and
encourage them to submit public comments on aaisikip questiord. I 20.

1519. MRNY’s research team has spent approximately 3@shasearching the impact of an
undercount towards the purpose of informing its mamications and outreach efforts to its
members about the 2020 Decennial Cenisls.

1520. Additionally, MRNY has organized nearly 30 orgamiaas statewide—and subsequently
nearly twenty organizations on Long Island—to sigwo letters rejecting the proposed
citizenship question and to release a joint meiditement once the question was formally
recommendedd.

1521. Because of the need to increase the time and nsp®yt on Census outreach due to the
addition of a citizenship question, MRNY has dieerand will continue to divert resources from
other areas critical to its mission including cieiegagement and providing legal serviddsy

21.
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1522. MRNY'’s Director for Civic Engagement and Researak Bpent at least 50 hours on
Census-related work that he would have otherwisatspn other civic engagement areas of
work, such as voter registration and voter edunata § 22.

1523. MRNY has also already diverted resources with rgauts participation in this lawsuit;
the legal director spent approximately ten housdtohg declarations, communicating with the
litigation team, drafting educational materialglding questions from the organization, and
communicating with individual MRNY members abou tiiigation.Id.

3. ADC/ADCRI

1524. Plaintiffs ADC and ADCRI have both shown the im@oite to their missions of having
Arab-Americans accurately counted in the Decerd@isus; both worked to improve Arab-
American response rates in prior Decennial Censausg@ ADC served on Census advisory
committees, and both planned to engage in simitakvior the 2020 Decennial Census even
before the announcement of a citizenship queskibalaf Aff. {1 13-15.

1525. The announcement of a citizenship question chatigeedmount of resources both
organizations felt necessary to devote to Censtreach.ld. 1 15-16.

1526. ADC and ADCRI have also shown that the fear inrthemmunity due to the addition of
a citizenship question will make their efforts teceurage participation of Arab-Americans more
difficult—fear documented through forums held iffelient parts of the country and
conversations with active members and manifesteah imcreased reluctance to respond to the
2020 Decennial Censusl. 1 17-22, 28.

1527. This increased level of fear and likelihood thatrendrab Americans will not respond to
the Decennial Census harms the organizational omssf ADC and ADCRI of promoting a

stronger voice for Arab Americanisl. 1 6-12.
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1528. Further, ADC and ADCRI demonstrated that becaugbeoheightened fear and suspicion
created by a citizenship question, they have exgapthns for Census-related services,
programming, and support to try to reduce the negatffect of this question on the response
rate in the Arab-American communitig. 79 23-28.

1529. Specifically, they are holding public forums, panahd community symposiums, working
in coalition with partner organizations, conducttngining for Census enumerators, running
advertisements encouraging participation, holdisgrategy symposium, and held a panel
addressing the Census and citizenship questidre&0d18 annual national conventidah. Y 25-
27.

1530. In total between them, ADC and ADCRI anticipaterspeg at least $150,000 more on
2020 Decennial Census education and outreach tieaorgjanizations spent on its efforts to
encourage participation in the 2010 Decennial Ceasua result largely as a result of the
presence of a citizenship questitoh.  28.

1531. Because of these increased expenditures and timmtments, ADC and ADCRI have
shown they will need to divert resources from otiéssion critical areas including organizing,
issue advocacy efforts and educational initiativesy 29.

1532. Additionally, ADC will need to divert resources froits legal work to Census related
matters, resulting in less money to use towardstags victims of hate crimes and providing pro
bono legal servicesd.

4. CASA

1533. CASA has a long-held commitment to promoting engaga of its members,
constituents, and the communities it serves irDieennial Census as a core part of its mission

to increase the political power of low-income imnaigt communities; a commitment it has
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shown through 30 years of outreach including doeddor efforts, group education sessions,
and media campaigns. Escobar Aff. ] 7-9.
1534. The announcement of the addition of a citizenshipstjon to the 2020 Decennial Census
has caused CASA to divert its limited resourcesytdo address the likely negative impact of the
guestion in the communities it servés. I 15.
1535. The likelihood of lower response rates in its comityudue to a citizenship question also
directly harms CASA'’s organizational mission ofreasing the political voice of immigrant
communitiesld. 11 7, 15, 25.
1536. CASA has conducted additional outreach becauseeafrémendous level of fear and
greater unwillingness of its constituents to resptanthe Decennial Census due to a citizenship
guestion in the context of other policies from Thamp Administration targeting therd. 1
16-24.
1537. CASA's substantial effort to address the negatiieces of a citizenship question and
increase community participation in the Decennia@h€lis includes conducting neighborhood
meetings, rolling Census education into “Get Ou¢ Viote” activities, and reorganizing its
communications team and staff to address the bsup@sed by the addition of the questitmh.
19 25-28
1538. These increased efforts have caused CASA to dieght personnel and monetary
resources from other organizational prioritiesddrass the addition of a citizenship questldn.
11 26, 29.

B. Organizational Injuries to Governmental Plaintiffs
1539. Similarly, as Dr. Abowd testified, local and stgtevernments are a critical component of

the Census Bureau’s outreach to hard-to-count camtias through its “trusted partners”

279



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 286 of 332

program. Dr. Abowd specifically cited the City oéN York’s work at the local level as a
“trusted voice to indicate that it's safe to answer question.” Nov. 14 Trial Tr. at 1121:1-7.
1540. The governmental plaintiffs have demonstrateditiey have or will expend additional
resources to mitigate the adverse effects of zetiship question on response rates. For example,
the governmental plaintiffs introduced evidence—amuooverted by Defendants—about the
recent mitigation efforts of New York City and Cago that indicate that governmental plaintiffs
generally have or intend to devote substantialuess and personnel to respond to the impacts
of a citizenship question. For example, in stamtcast to past Decennial Censuses, New York
City has dramatically expanded its efforts to emage its residents to participate in the 2020
Census. Nov. 6 Trial Tr. at 317-321.

1541. Dr. Salvo—who serves as the Director of the PomraDivision at the New York City
Department of City Planning—testified that becaofeeluctance in some communities to
complete the Decennial Census questionnaire becdaseitizenship question, the City has
taken concrete steps to encourage participation. 6loTrial Tr. at 319, 430. These efforts
include the City creating a specially-designateasas office for the first time, staffed with at
least 15 employees, who will help to encouragei@pation in the censudd.

1542. In addition, the Plaintiffs offered undisputed eande that New York City is budgeting
$5.5 million for the 2020 Decennial Census, wheiedil not have any specialized budget for
outreach in 2010 or 2000@. at 429-431. The City budgeted $4.3 million obttatal after DOJ
made its request to add a citizenship questiohe®6020 Decennial Census in December 2017;
after Defendants announced their plans to addzeghip question to the 2020 Decennial
Census, and in response to that decision, New Tdkkincreased its budget for census outreach

efforts by approximately $1.2 million dollansl. at 427-29.
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1543. These unprecedented outreach efforts, and conaarexpenditures of time and
resources resulted, in significant part, from Neark/City’s concern about the impact that a
citizenship question will have on the quality oé tttata collected during the 2020 Decennial
Censusld. at 359-61, 427-31.

1544. Likewise, because of the citizenship question,Ghg of Chicago anticipates the need to
allocate additional resources and staff to encau@gcagoans to participate in the 2020
Decennial Census. Rodriguez Aff. (Docket No. 48811y, 10, 12, 13. A recently-introduced
City Council resolution specifically designatesdsrfor specialized outreach to immigrant
communities in light of the citizenship questi@ee id { 12; Garcia Aff. (Docket No. 498-9)

19 14-15 (discussing efforts to allocate additioraburces to countermand the impact of the
citizenship question on immigrant communities); P43 (Cook County resolution to
“Establishing an Emergency Fund to Address the@iship Question in the 2020 Census”);
PX-246 (Chicago City Council resolution to estabis$500,000 “emergency fund to address a
citizenship question in the 2020 census” in ordéconduct specialized outreach to immigrant
communities in the City of Chicago”).

1545. In light of the Census Bureau’s own recognitiort tine addition of a citizenship question
will depress self-response rates among Hispanidranmdgrant communitiessee infra both

state and local governmental plaintiffs will beledlupon to mitigate the anticipated harm
stemming from those depressed response rates, amy as the examples of New York City
and Chicago demonstrate, are already devoting d@erale resources to that effort. Such

expenditures directly constitute injury to the gaowaental plaintiffs.
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C. Injuries Stemming from Undercount
1546. The evidence shows that the addition of a citizgngbestion to the Decennial Census
will cause a differential undercount of certaingmers that will lead to several distinct types of
injuries for plaintiffs. First, the citizenship ggte@n will cause the malapportionment of federal
and state legislative districts, diminishing thditpzal power of the Governmental Plaintiffs and
the members of the NGO Plaintiffs that reside ipaeted federal, state, and local districts.
Second, the citizenship question will cause add$ederal funds that will harm the NGO and
Governmental Plaintiffs alike.

1. Apportionment and Political Power

1547. Dr. Christopher Warshaw has a Ph.D. in PolitiagéSce from Stanford University,

where his graduate training included courses iitipal science and statistics. Dr. Warsaw also
has a J.D. from Stanford Law School. His acadeessearch focuses on public opinion based on
surveys and census data, as well as the studpdsentation, elections, and polarization in
American Politics. He has also taught coursegatisscal analysis. Dr. Warshaw has
published or forthcoming articles in peer-revievj@arnals such as: the American Political
Science Review, the American Journal of PoliticaieBce, the Journal of Politics, Political
Analysis, Political Science Research and MethdasBritish Journal of Political Science,
Political Behavior, the Election Law Journal, N&inergy, Public Choice, and edited volumes
from Cambridge University Press and Oxford UniugrBiress. He is also on the Editorial Board
of the Journal of Politics. Warshaw Aff. (Docket.Ne26) 1 2-5.

1548. Dr. Christopher Warshaw is qualified to be an ekpamness in this case to provide expert
opinions on population projections, apportionmeedlstricting, the impact of redistricting on
awards for government funding, and generally stesi@nd political science. It further finds his

methodology reliable and his opinions helpful te @ourt’s fact-finding role.
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1549. Dr. Warshaw calculated the likely population fockeatate and for a number of local
jurisdictions in 2020 when the Decennial Censuisducted.
a. The jurisdictions arePhoenix, AZ; Los Angeles County, CA; Monterey Caoynt

CA; San Francisco, CA; Miami, FL; Chicago, IL; RienGeorges County, MD;

New York NY; Columbus, OH; Philadelphia, PA; Pitisgph, PA; Central Falls,

RI; Providence, RI; Cameron County, TX; El Paso @guTX; Hidalgo County,

TX; and Seattle, WA. Warshaw Aff. Table 2, p.8, TeaB, p.9.

b. Defendants provided no evidence disputing thosellatipn projections.

1550. Dr .Warshaw'’s testimony about population projedidor the 2020 population supports a
conclusion that the population projections refldateTables 2 and 3 of his Affidavit are
reasonable and reliable. Warshaw Aff. 1 18-22..N@vTrial Tr. at 872:5-25, 873:1-4.
1551. Apportionment of the 435 Congressional House ofrBsgntatives seats is done through
the Method of Equal Proportions, which was adoge@ongress in 1941. Warshaw Aff. I 43.
1552. Based on Dr. Warshaw’s testimony, it is well egsdidd in the political science research
that jurisdictions in the area of a state that wergerrepresented in state legislatures or
Congress due to malapportionment received subatigriower shares of distributive funding.
Warshaw Aff. I 49 (citing PX-325, PX-326).
1553. Using the apportionment method and his populati@jeptions, Dr. Warshaw analyzed
the likely population and the Census counts fohesate in 2020 if there is an 5.8% undercount
of individuals in households with at least one wiiizen and determined that the impact on the
Census population counts caused by this underceamitd cause the State of California to lose a
congressional seat that it will not lose otherwisarshaw Aff. Table 6, pg. 23, 11 42-46. Dr.

Warshaw determined that under this scenario, tae $f California would suffer a 1.7%
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decrease in its projected census population cougriting a very high probability that the
California would lose a congressional seat thatitlld not lose otherwise. Warshaw Aff. Table
6, pg. 23, 1 42-45, 46, 62(a).

1554. As explained, there is a substantial risk thatath@ition of a citizenship question will
cause an undercount of at least 5.8% of individul®useholds with at least one non-citizen.
SeePFOF 11 1344-1363, 1347, 1349, 1352, 1353, 13HH.1Therefore, on the basis of the
calculations reflected in Table 6 presented inlarshaw’s testimony and his related
explanation of that data, it is more likely thart tiat the addition of a citizenship question will
cause California to lose a congressional seattthatuld not have otherwise lost. Warshaw Aff.
1 46, 47, 48, 62(a).

1555. Plaintiff ADC has active chapters with membersdesg) in California. Khalaf Aff. 8.
Specifically, ADC has 1,296 dues paying membeiGatfornia.ld. I 35.

1556. All of the members of ADC who reside in Califormidll lose political power as a result
of this loss of a Congressional seat. AdditionaBpvernmental Plaintiffs City and County of
San Francisco, and County of Monterey will alselpslitical power if California loses a
Congressional seat. Relying on Dr. Warshaw'’s testyrthat it is a well-established fact of
political science research that the loss of palitpower causes injury, this loss of political
power due to a loss of a seat in Congress wilkenfhe Governmental Plaintiffs in California
and the ADC members who reside in California. Wavslff. 1 49 (citing PX-325, PX-326).
1557. Using the apportionment method and his populatrjeptions, Dr. Warshaw analyzed
the likely population and Decennial Census coumt®éch state in 2020 if there is a 5.8%
undercount of individuals living in noncitizen ha®lds and Hispanic individuals, and

determined that the impact on the Census populabonts caused by this undercount of both

284



Case 1:18-cv-02921-JMF Document 545 Filed 11/21/18 Page 291 of 332

these subpopulations would more likely than noseahe State of Texas, in addition to
California, to lose a congressional seat that litivait lose otherwise. Warshaw Aff. Table 6 p.
20, 11 42-45, 46, 47, 48, 62(a).

1558. As explained, there is a substantial risk thatath@ition of a citizenship question will
cause an undercount of at least 5.8% of individual®useholds with at least one non-citizen
and Hispanic individualsSeePFOF | 1344-1363, 1347, 1349, 1352, 1353, 13H.1
Therefore, on the basis of the calculations refiéah Table 6 presented in Dr. Warshaw’s
testimony and his related explanation of that data,more likely than not that the addition of a
citizenship question to the Decennial Census wilise Texas to lose a congressional seat that it
would not have otherwise lost. Warshaw Aff. Table. @0, 1 46, 47, 48, 62(a).

1559. Plaintiff ADC has active chapters with membersdesj in Texas. Khalaf Aff. § 8.
Specifically, ADC has 408 dues paying members vaside in Texas. All of the members of
ADC who reside in Texas will lose political powex @result of the loss of this Congressional
seat. Additionally, Governmental Plaintiffs Camei®@ounty, El Paso County, and Hidalgo
County, Texas will also lose political power if Teesxloses a Congressional seat. Relying on Dr.
Warshaw's testimony that it is a well-establishack of political science research, this loss of
political power due to the loss of a seat in Cosgmill injure the Governmental Plaintiffs in
Texas and the ADC members who reside in Texas. Maar#\ff. § 49 (citing PX-325, PX-326).
1560. Using the apportionment method and his populatijeptions, Dr. Warshaw analyzed
the likely population Decennial Census counts &mrtestate in 2020 if there is an undercount of
foreign-born and Hispanic individuals equivalenthe non-response observed in Dr. Barreto’s
survey resultssee, e.g.PFOF § 1357, and determined that the impact @#dcennial Census

population counts caused by this undercount oftsedpopulations would cause the State of
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Florida, in addition to California and Texas, tedoa congressional seat that it will not lose
otherwise. Warshaw Aff. Table 6 p. 20, {1 42-45,4% 48, 62(a).

1561. Plaintiff ADC has active chapters with membersdes) in Florida. Khalaf Aff. § 8.
Specifically, ADC has 551 dues paying members vaside in Florida. Khalaf Aff. § 35. Under
this scenario, all of the members of ADC who residElorida will lose political power as a
result of the loss of this Congressional seat. iRglgn Dr. Warshaw’s testimony that it is a
well-established fact of political science reseathls loss of political power due to the loss of a
seat in Congress would injure the ADC members vasade in Florida. Warshaw Aff. 9 49
(citing PX-325, PX-326).

1562. In addition to these interstate impacts, Dr. Wansh#so examined the impact of a
citizenship question on intrastate redistrictirigy. Warshaw's analysis shows that even a 2%
undercount of only individuals who live in non-gén households would lower the population
enumeration of Phoenix, AZ; Los Angeles, CA; Morte€ounty, CA; Miami, FL; Chicago, IL;
Prince George’s County, MD; New York NY; Columb@Hl; Philadelphia, PA; Pittsburgh, PA,
Central Falls, RI; Providence, RI; Cameron Couity; EI Paso County, TX; Hidalgo County,
TX; and Seattle, WA, thereby lowering each arehara of its state population. Warshaw Aff.
Table 7, p. 26, Table 8 p. 28, 11 53, 54, 55, B758.

1563. As explained, there is a substantial risk thatath@ition of a citizenship question will
cause an undercount of at least 2% of individualsouseholds with at least one non-citizéee
PFOF 91 1359-1362. Therefore, based on the catmugateflected in Table 8 presented in Dr.
Warshaw's testimony and his related explanatiothaff data, it is more likely than not that the
addition of a citizenship question to the Decen@iahsus will lower the population counts for

Phoenix, AZ; Los Angeles, CA; Monterey County, GWami, FL; Chicago, IL; Prince Georges
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County, MD; New York, NY; Columbus, OH; PhiladelphPA; Pittsburgh, PA; Central Falls,
RI; Providence, RI; Cameron County, TX; El Paso @guTX; Hidalgo County, TX; and

Seattle, WA, and this in turn will lower each jwhistion’s share of its state population. Warshaw
Aff. Table 7, p. 26, Table 8 p. 28, 11 50, 53,5857, 58, 59.

1564. Dr. Warshaw's analysis also shows that a 2% undertcof individuals who live in non-
citizen households and Hispanics would lower theutstion enumeration of Phoenix, AZ; Los
Angeles, CA; San Francisco, CA; Monterey County, ®ami, FL; Chicago, IL; Prince
George’s County, MD; New York, NY; Columbus, OH;ilRtelphia, PA; Pittsburgh, PA,

Central Falls, RI; Providence, RI; Cameron Couilty; EI Paso County, TX; Hidalgo County,
TX; and Seattle, WA, thereby lowering most of thaseas’ share of their state population.
Warshaw Aff. Table 7, p. 26, Table 8 p. 28, 11%B,55, 57, 58, 59.

1565. As explained, there is a substantial risk thatath@ition of a citizenship question will
cause an undercount of at least 2% of individualsouseholds with at least one non-citizen and
Hispanics SeePFOF |1 1359-1362. Therefore, based on the ctimdareflected in Table 8
presented in Dr. Warshaw'’s testimony and his rdlatglanation of that data, it is more likely
than not that the addition of a citizenship questmthe Decennial Census will lower the
population counts for Phoenix, AZ; Los Angeles, Gan Francisco, CA; Monterey County,

CA; Miami, FL; Chicago, IL; Prince Georges Court4fD; New York NY; Columbus, OH;
Philadelphia, PA; Pittsburgh, PA; Central Falls; Riovidence, RI; Cameron County, TX; El
Paso County, TX; Hidalgo County, TX; and Seattléd \&nd this in turn will lower most of

these jurisdictions’ share of their state populat/arshaw Aff. Table 7, p. 26, Table 8 p. 28, 11

50, 53, 54, 55, 57, 58, 59.
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1566. Dr. Warshaw notes the reductions in share of staie’s population caused by these
undercounts are particularly pronounced for Pls€entral Falls and Providence, Rhode
Island; Cameron, Hidalgo, and El Paso County, T,exad Phoenix, Arizona and New York
City. Warshaw Aff. 1 54, 55.

1567. Based on Dr. Warshaw’s testimony that it is a vesllablished fact of political science
research, these lower population enumerations ddmsthe addition of a citizenship question
will lead to the dilution of the voting power ofa$e jurisdictions and the individuals who reside
in them because it will result in decreased repregon in state legislatures, which is a loss of
intrastate voting power. Warshaw Aff. 1 51, 54(&f#ing PX 326), Nov. 13 Trial Tr. at 870:1-
14.

1568. When state legislatures use population enumerateflesting fewer people than a place
actually has, this means that the area has lostgeptation. Warshaw Aff. { 57.

1569. This loss of political power is highly likely becseithe reasonable assumption is that state
governments will not consciously try to remedy amgercounts when they redistrict absent
some specific assertion that they would. Warshaiv{A52.

1570. This loss of political power will result in lessstlibutive government spending to these
locations and the individuals who reside in thend this will cause injury to these locations.
Warshaw Aff. § 57 (citing PX-326).

1571. 1t is, therefore, more probable than not that tlaenBff cities of Phoenix, Chicago, New
York, Columbus, Philadelphia, Pittsburgh, Central,FProvidence and Seattle, and the Plaintiff
Counties of Monterey County, CA; Cameron CountyP&$o County, and Hidalgo County will
be injured by this population undercount of indivads who live in non-citizen households

caused by the addition of a citizenship questiaidilonally, it is more probable than not that
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the Plaintiff City of San Francisco will be injurég this population undercount of individuals
who live in non-citizen households and Hispaniassead by the addition of a citizenship
guestion.

1572. Plaintiff ADC has active chapters with membersdiesj in Phoenix, Arizona, Los
Angeles, California, Miami, Florida, and New Yoiew York. Khalaf Aff. § 8. Also Plaintiff
ADC has dues paying members who live in Los Ang€lesnty, California; New York, New
York; Miami, Florida; Prince George’s County, Magll; Phoenix, Arizona; and Chicago,
lllinois. Khalaf Aff. 5.

1573. Plaintiff MRNY has 23,000 members who reside in Néavk City, Nassau County,
Suffolk County and Westchester County. Altschuléft .\ 4. Some of these members live in
New York City, New Yorkld. at {1 25, 26, 27, 28, 29, 30 (describing MRNY meralwho live
in New York City in Queen County, King County, tBeonx and Brooklyn); Altshuler Supp.
Aff. (Docket No. 503-3) 11 15, 16, 17-18, 19, 264cribing the same).

1574. CASA has 32,000 members who reside in Prince Gé&@munty. George Escobar Aff.
14.

1575. It is more probable than not that Plaintiffs ADCRMY and CASA’s members who
reside in Los Angeles County, California; New YoRew York; Miami, Florida; Prince
George’s County, Maryland; Phoenix, Arizona; andc@ho, lllinois will be injured by the
dilution of the voting power caused by these lop@pulation enumerations resulting from the
addition of a citizenship question. Warshaw Aff.5lf 54, 57 (citing PX-326).

1576. Nearly all the Local Governmental Plaintiffs wikgerience vote dilution as a result of

even small levels of undercounting caused by tlgdtiad of a citizenship question.
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1577. For example, Plaintiff the City of New York is suidstially likely to be injured by the
undercount in the Decennial Census caused by théadof a citizenship question. New York
State has been required since 1969 by its Conetittd base legislative redistricting on the
whole number of persons as reported in the Deck@eiasus. There is no other source for a
count of the whole number of persons at the blegkll New York State would not have the
resources or expertise to substitute its own efffot those of the Census Bureau. Breitbart Aff.
14.

1578. In New York State, there is a strong tendency foromty-group voting-age citizens to be
concentrated in the same congressional district®ascitizens. The five congressional districts
in New York State in which non-citizens constitthe highest percentages of the total
population are, in descending order: CD 14 (pomra25.11% non-citizen), where 68.40% of
the citizens of voting-age are members of minggityups; CD 6 (population 21.20% non-
citizen), where 55.73% of the citizens of votingeage members of minority groups; CD 15
(population 21.08% non-citizen), where 96.58% ef titizens of voting-age are members of
minority groups; CD 7 (population 20.04% non-citizewhere 64.80% of the citizens of voting-
age are members of minority groups; and CD 13 (jadion 19.23% non-citizen), where 82.74%
of the citizens of voting age are members of miyagioups. Breitbart Aff. § 10. All five of
these congressional districts are located entineNew York City. An undercount differentially
affecting non-citizens would dilute the voting poved those districts, and would be very likely
to lead to less distributive spending to thoseridist Warshaw Aff. § 57 (citing PX-326).

1579. In contrast, the five congressional districts inafmoncitizens constitute the lowest
percentages of the total population are, in asognaider: CD 27 (population 1.34% non-

citizen), where 6.49% of the citizens of voting-age members of minority groups; CD 21
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(population 1.59% non-citizen), where 8.23% of¢hizens of voting age are members of
minority groups; CD 23 (population 2.22% non-citizewhere 8.51% of the citizens of voting-
age are members of minority groups; CD 22 (popute2.33% non-citizen), where 8.82% of the
citizens of voting-age are members of minority grgiiand CD 24 (population 2.70% non-
citizen), where 13.28% of the citizens of votinggage members of minority groups. No part of
these congressional districts is located in NewkY®ity.

1580. In the total population estimates created by thesGe Bureau with the 2012-16 five-year
ACS estimates, New York State has a total populaiial9,697,457, and New York City has a
total population of 8,461,961—42.96% of the statalt New York State is estimated to have a
non-citizen population of 2,020,397, and New Yoiky@ estimated to have a non-citizen
population of 1,438,215. Thus, non-citizens arareged to constitute 10.26% of the state
population, 17.00% of the New York City populati@amd 5.18% of the total population of the
57 counties outside of New York City. New York Cityith 42.96% of the total state population,
has 71.18% of the non-citizen population, while atiger 57 Counties, with 57.04% of the total
state population, have 28.82% of the non-citizeputettion. Breitbart Aff. § 12. An undercount
differentially affecting non-citizens would dilutee voting power of New York City, and would
be very likely to lead to less distributive spemgio New York City. Warshaw Aff. 57 (citing
PX-326), Nov. 13 Trial Tr. at 871:9-14.

1581. As explained, there is a substantial risk thatiaeriship question will cause an
undercount of non-citizens. Given that non-citz@nNew York State are heavily concentrated
in New York City, it is likely that the voting powef the City will be adversely impacted by the

addition of a citizenship question.
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1582. Within New York City, moreover, Dr. Salvo testifi¢kat there are neighborhoods with
large concentrations of immigrants and Hispanies &ne vulnerable to the impact of citizenship
guestion on the 2020 Decennial Census. Nov. 6 Triaht 376:3-11. These neighborhoods are
at risk of undercounting, while other neighborhqotish predominantly white populations, are
likely to be overcounted. Nov. 6 Trial Tr. at 404:408:8. These differential undercounts at the
neighborhood level can lead to vote dilution fortigalar communities compared to others.
Nov. 6 Trial Tr. at 417:21-418:20.

1583. As noted above, Dr. Warshaw found that even und@86 aindercount of non-citizens and
Hispanics, several Plaintiff jurisdictions, incladithe El Paso, Cameron and Hidalgo Counties,
are at risk of losing over 1% of their share ofitseate’s population. Warshaw Aff. Table 8, p.
28. Central Falls and Providence, Rhode Islantexperience significant decreases in the share
of Rhode Island’s population with an undercount@f-citizens, alondd.

1584. In addition to the injury caused by the loss ofitpzd! power that nearly all the Local
Governmental Plaintiffs will experience as a res@ilindercounting caused by the addition of a
citizenship question, nearly every State Governald?iaintiff will struggle to distribute voting
power equitably during the next redistricting cybécause of the poor quality of the data
collected through the 2020 Decennial Census. rsiaw found that a citizenship question
would have the most substantial impact in largeropetiitan counties with major cities.
Warshaw Aff.  61. Specifically, he found that thedercount in these areas would result in a
reduction of their share of the overall populatiahjle increasing the share of rural arebs.

This “would reduce the representation of urban tieanand increase the voting power of rural

counties.”ld. As a result, nearly every State Governmental Bfawill struggle to distribute
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voting power equitably during the next redistrigticycle, as required by the one person one vote
rule.

1585. For example, Plaintiff the Commonwealth of Virgim&lies exclusively on tabulations of
the population produced by the Census Bureau frenbecennial Census to establish legislative
districts, and is required by the Constitution afgvhia to do so. Lucyk Aff. (Docket No. 506-1)
15.

1586. As of 2016, the total foreign-born population irr§fnia was 1.031 million people, or
over 12% of the population. Of this number, onlpat45% of the population statewide were
naturalized citizens. Thus, the majority of Virgils foreign-born residents are non-citizens.
Lucyk Aff. T 8.

1587. Foreign-born residents are not evenly distribubedughout Virginia. For instance, based
on 2010 Decennial Census data, the Northern Vagegion planning district, has 561,718
foreign-born persons, or roughly 64% of the entmenigrant population in Virginia. The
Richmond region planning district has 77,951 fomeligprn residents, or 9% of the state total,
while the Tidewater region planning district has1®D, or 8% of the state total. By contrast, the
very rural Southside and Southwest region plandistyicts have between one tenth and one
half of one percent of the total immigrant popwatiwhile the also rural Upper Shenandoah
Valley and Roanoke Valley region planning distriate home to 0.7 % to 1.5% of the foreign-
born population. Lucyk Aff. § 9.

1588. A differential undercount of non-citizens and fgmiborn residents of Virginia in the
2020 Decennial Census would—due to the signifigamtgher numbers of noncitizens residing
in the Northern Virginia region, as well as the iti@nd and Tidewater regions—mean that

these regions will likely lose representation ia Wirginia General Assembly, while other, more
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rural parts of the Commonwealth with fewer noneitizesidents would have greater
representation in the General Assembly. Lucyk ffiO0.

2. Impact of Undercount on Federal Funding

1589. Dr. Andrew Reamer is an expert in how census dadhzeince federal financial assistance
programs. Reamer Aff. (Docket No. 508-1) { 8.

1590. A research professor in the George Washingtortinstof Public Policy (GWIPP) at
George Washington University, Dr. Reamer previoggignt six years at the Brookings
Institution’s Metropolitan Policy Program and 2Gayg as a consultant in U.S. regional economic
development and public policy, helping ensure tmencement and continued existence of
the American Community Survey (ACSId. 11 2-3.

1591. Throughout his career, Dr. Reamer prepared statawlyses and plans that relied
heavily on federal demographic and economic stegigtcluding his current research project
“Counting for Dollars 2020: The Role of the Decalr@ensus in the Geographic Distribution of
Federal Funds.d. 4.

1592. Prior to the 2010 Decennial Census, Dr. Reamerighdad a Counting for Dollars study
that identified Census-guided federal financialstasce programs and calculated FY2008
funding flows by program to states, metro areas,cuntiesld. 5.

1593. Dr. Reamer received a Ph.D. in Economic DevelopraadtPublic Policy and a Master of
City Planning from the Massachusetts Institute @ffihology and a Bachelor of Science in
Economics from the Wharton School, University ohR&ylvaniald. § 6.

1594. Dr. Reamer is a member of several federal advisommittees—the Bureau of Economic
Analysis (BEA) Advisory Committee, which is part ¢tfhe Commerce Department, as well as

the U.S. Bureau of Labor Statistics (BLS) Data Js&avisory Committee (former chair) and
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the Workforce Information Advisory Council, bothwhich are part of the Department of
Labor.1d. 7 7.

1595. Based on his education, experience, and knowlddgdieamer possesses the
gualifications to offer expert opinions in the acédow census survey results influence federal
financial assistance program funds distribution.

1596. Dr. Reamer’s opinions are reliable and helpfuh® €ourt in rendering its decision as it
concerns Plaintiffs’ standing based on loss of faldending.

1597. Plaintiffs have demonstrated the likely undercafmtoncitizen households and
Hispanics seePFOF VIII, this disparate undercount will harmwmber of states and their
residents due to that undercount’s effect on a murabfederal domestic financial assistance
programs with census-tied geographic allocatiomtdas. Reamer Aff. §{ 15-17, 83.

1598. Because Census data influence a large number efdetthancial assistance programs, an
undercount in the Decennial Census among aatizens, the foreignborn, and Hispanics will
lead to measurable fiscal losses for states wiguladion percentages of these subgroups that are
above the nationwide averagd. 9 18.

1599. A significant portion of federal domestic financasdsistance is distributed on the basis of
statistics derived from the Decennial Census, oholy at least 320 federal domestic assistance
programs that use censigerived data and distributed about $900 billioF¥2016. Id. § 9.

1600. Specifically, Dr. Reamer identified and analyzew@dt two-dozen federal financial
assistance programs with funding formulas thatcatie federal funds geographically in a manner
dependent in part or whole on Decennial Censudtselili I 10; PX-329.

1601. Eighteen of these programs are “state-share” pnogran that they rely in whole or part

on state share of a U.S. population total. Reanfied[f 16-17. The relevant state-share
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programs are as follows: Federal Transit Formulan@; Community Block Development
Grants/Entitlement Grants, Crime Victim Assistantiéle | Grants to Local Educational
Authorities (LEAS), Special Education Grants, H&drt, Supplemental Nutrition Program for
Women, Infants, and Children (WIC), Child Care &wel/elopment Block Grant, Supporting
Effective Instruction State Grants, WIOA Youth Adties, Rehabilitation Services: Vocational
Rehabilitation Grants to the States, Unemploymesiifance administrative costs, Block Grants
for Prevention and Treatment of Substance AbuseiaB8ervices Block Grants, Career and
Technical Education—Basic Grants to States, WIO#scised Worker Formula Grants, Special
Programs for the Aging, Title IlI, Part C, Nutriidervices. PX-329.

1602. The remaining six programs Dr. Reamer identifiee te Federal Medical Assistance
Percentage (FMAP) reimbursement formula. Reamer{AffLl6-17. The relevant FMAP
programs are: Medical Assistance Program (tradiiddedicaid), State Children’s Health
Insurance Program (CHIP), Foster and Child Careptidn Assistance, and Medicare Part D
Clawback. PX-329.

1603. Because the Decennial Census is carried out odeeade and collects data on a small
number of demographic characteristics, Congressaned a series of more current and
descriptive censusderived datasets for use in funding formulas. Reakffe | 23.

1604. Of particular note, the Census Bureau construataarPopulation Estimates and
Housing Estimates by augmenting decennial populatm housing numbers with more recent
data, primarily from vital statistics and tax rededd.  26.

1605. While a number of these programs use the Popul&stimates datasets directly, many
also use other datasets derived from Populatiomgsts, including Per Capita Income (PCI).

Id. 1 27.
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1606. Additionally, the Census Bureau relies on the Da@rCensus in several different ways
to design and implement the American Community 8yifACS), the Current Population
Survey, and the Consumer Expenditure Survdy 28.

1607. Therefore, programs that use funding formulas melan these surveys are also sensitive
to undercounts in the Decennial Censles.q 30-31.

1608. There is a strong, direct relationship betweeratt®iracy of the Decennial Census and
the reliability all of these datasets and surveyxshghat Decennial Census data is an essential
ingredient to their accuracy and reliabilitid. 9 11; Nov. 7 Trial Tr. at 514-17.

1609. Using five of these programs as examples, Dr. Regerormed calculations using a
series of seven potential undercount figures dubaa@ddition of a citizenship question of
individuals living in noncitizen households, théseividuals and Hispanics, and Hispanics and
foreign-born individuals, which he applied to 2(&fpulation projections by state. Reamer Aff.
117 13-15, 32-33.

1610. Dr. Reamer’s analysis shows that the magnitudbenfrhpact varies greatly across states
depending on the nature of the undercount, butrihiaterous states and programs will be
negatively impacted if the addition of a citizenshuestion causes any measurable undercount
of individuals living in non-citizen householdsatVe to the population as a wholkl. § 15-

19.

1611. Specifically, for the eighteen state-share progra@stified—as Dr. Reamer
demonstrated with the WIC, Social Services Blockrs, and Title | Grants to LEAS
programs—New York, California, Texas, Florida, Né@ersey, Nevada, and Hawaii will lose

population share and thus funding under these arogif there is an undercount caused by the
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addition of a citizenship question of individualgng in non-citizen households of least 2
percent.ld. 11 46-47, 51-52, 61-62.

1612. In fact, these states would lose funding for th@egrams based on any measurable
undercount of non-citizens, as well as of non-eit& plus Hispanicsld. 1 19, 83; Nov. 7 Trial
Tr. at 518-19.

1613. Additionally, for the six FMAP programs, Texas, kita, Nevada, Hawaii, and Arizona
would see relatively large decreases in their FMIAEB to the population share that each state
would lose as a result of any measurable underazfuntlividuals living in non-citizen
households. Reamer Aff. {1 70, 71, 81; Nov. 7ITinaat 518-19.

1614. This would make calculated reimbursement levelddalthese states due to the lower
FMAP, causing these states to lose funding foretlpgegrams. Reamer Aff. § 17.

1615. Therefore, these states—New York, California, Tekdarida, New Jersey, Nevada, and
Hawaii for state-share programs, and Texas, FlpN#wada, Arizona, and Hawaii for FMAP
programs—and their residents will suffer a losgederal funding and will be harmed if a
citizenship question is addedtd. §{ 70-71, 81-82.

1616. It is possible that New Mexico, Washington, MargaMassachusetts, Connecticut,
Oregon, lllinois, and Georgia may also lose fundinder some or all of these programs as a
result of the undercount of non-citizens househdttispanics and foreign-born residents caused
by a citizenship questiond.

a. Financial Harm to NGO Plaintiffs

1617. Plaintiff ADC has demonstrated that it has indihatimembers who live in all fifty states,
including the states described above that will &gatively impacted regarding funding, and has
identified individual members by name living in @alnia, New York, Florida, Texas, and New

Jersey. Khalaf Aff. §{ 30-31.
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1618. Although their residence in these states is endogause them to be harmed due to
federal funding losses to their states, ADC has sit®wn that its some of its members directly
rely upon affected programs such as Title | edocatifunds that a citizenship question will
negatively affect in the states where they lie. 1 36.

1619. As for Plaintiff MRNY, it has 23,000 members resiglin New York City, Nassau
County, Suffolk County, and Westchester County, Newk, including several specific
members living in New York who will be harmed betloss of funding to the state due to an
undercount caused by a citizenship question. Altles Aff. 11 4, 23-30.

1620. Several individual MRNY members have also demotetireeliance on Title |
educational funds and Head Start funding due tio théddren attending schools and programs
that receive such funding, and thus will be dinebirmed when New York loses funding for
this program due to an undercoufd. 1 25-28.

1621. Plaintiff CASA has more than 90,000 members inNh@-Atlantic including in Maryland
(including Prince George’s County and the City aftBnore), Virginia, and Pennsylvania.
Escobar Aff. | 4.

1622. CASA assists many of its members who use censagcetunding programs including
Supplemental Nutritional Assistance Program (SNA®)ich provides food assistance to low-
income residents and the Special SupplementaltidutiProgram for Women Infants and
Children (WIC); these members in Maryland will kerimed under several of the undercount
scenarios discussed by Professor Realdef{ 10-11.

1623. Both plaintiff NYIC itself as well as a number ¢$ member organizations directly

receive census-influenced funding through progrdmaswill be negatively affected if New
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York state residents are undercounted due tozenihip question, as this will reduce the pool
of funding available to them through the StatenPAiff. 1 5-9; Choi Aff. § 6.

1624. Specifically, NYIC receives census-guided fundihgtigh the Corporation for National
& Community Service for 21 positions filled by Am@orps VISTA, NYIC member Chhaya
Community Development Corporation receives fundimgugh the Community Development
Block Grant program, and NYIC member Chinese-AngariPlanning Council receives funding
through the Workforce Innovation and Opportunityt ABlum Aff. 1 6, 9.

b. Financial Harm to Governmental Plaintiffs

1625. The governmental plaintiffs have also shown thay thill suffer harm due to losses in
funding from census-related federal programs dwedsproportionate undercount of their states
and localities because of a citizenship question.

1626. Dr. Reamer found that State Governmental PlainhBsv York State and New Jersey will
consistently lose state-share program funds uratdr ef the undercount scenarios he evaluated.
Reamer Aff. 1 16. New York and New Jersey are htmnarge non-citizen, Hispanic, and
foreign-born populations. As a result, even midigraercounting resulting from a citizenship
guestion is likely to impact these states relativethers.Id. § 13.

1627. Dr. Reamer specifically demonstrated potentialdeder New York and New Jersey

under the WIC, Social Service Block Grant and TitlleEA Grant Programld. Table “Change

in Allocation of WIC Supplemental Food Grants da€Census Undercount, by State, FY2016,”
p. 16, Table “Change in Allocation of Social Sees@lock Grants due to Census Undercount,
by State, FY2016,” p. 17, Table “Change in Allooatof Title | LEA Grants due to Census

Undercount, by State, FY 2016,” p. 18, 11 46-4753161-62.
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1628. Dr. Reamer also demonstrated that other State Gmeartal Plaintiffs will likely lose
funding under particular undercount scenarios, depg on the specific groups impacted by
undercounting in those scenarios.

1629. For instance, even a 2% undercounting concentmateduseholds with at least one non-
citizen is likely to result in funding losses undiee Title | LEA Grant program and the Social
Service Block Grant Program for lllinois, the Distrof Columbia, Massachusetts, Washington,
and Maryland.ld. Table “Change in Allocation of Social Servicee& Grants due to Census
Undercount, by State, FY2016,” p. 17, Table “Chaimgllocation of Title | LEA Grants due to
Census Undercount, by State, FY 2016,” p. 18, 195161-62.

1630. Under the non-citizen only undercount scenarimdlk will also lose Medicaid funds,
while Oregon and New Mexico will lose Children’s&didn Insurance Program (“CHIP”) funds,
and Washington will lose both Medicaid funds andIEfinds. Id. Table “Change in Federal
Reimbursements for Traditional Medicaid FY 2015,28, Table “Change in Federal
Reimbursements for CHIP FY 2015,” p.27 1 70-713831

1631. Dr. Reamer found that New Mexico will be at riskl@ging federal funding at minimal
levels of undercounting of non-citizens and HispaniUnder a 2% undercount of individuals in
households with at least one non-citizen, and Higpiadividuals generally, New Mexico lost
funding under the WIC, Social Service Block Graary] Title | LEA Grant programs, as well as
the CHIP programld. Table “Change in Allocation of WIC Supplementabid Grants due to
Census Undercount, by State, FY2016,” p. 16, Tdblenge in Allocation of Social Services
Block Grants due to Census Undercount, by Stat@0E®,” p. 17, Table “Change in Allocation
of Title | LEA Grants due to Census Undercount3bgte, FY 2016,” p. 18, Table “Change in

Federal Reimbursements for CHIP FY 2015,” p.2744%4, 51-52, 61-62, 81-82.
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1632. Apart from the state-share programs identified loyReamer, many other federal
programs distribute funds to states on the basiew$us-derived information, and are likely to
be impacted by undercounting resulting from theitamtdof a citizenship question on the 2020
Decennial Census. For instance, the Community-@&seld Abuse Prevention (CBCAP)
Grants and Older Americans Act (OAA) Grants fort&t@nd Community Programs on Aging,
Title 1l Part A and Title IV Part A funding undelné Every Student Succeeds Act, Temporary
Assistance for Needy Families (“TANF") funding, Lewcome Home Energy Assistance
Program (“LIHEAP”) funding, and Community Servidd®ck Grant (“CSBG”) funding are
allocated to states, at least in part, on Decei@ealus data. Haney Aff. (Docket No. 498-12)
19 5-8; PX-329; Harmon Aff. (Docket No. 498-14)10t13, 17; Franklin Aff. (Docket No. 498-
5) 111 6-10; Tiema-Massie Aff. (Docket No. 501-1)1

1633. An undercount resulting from the addition of azgtiship question on the 2020 Decennial
Census that reduces a state’s relative share oéleant population covered by these federal
funding programs would likely result in losses ofding under these programs. Haney Aff. 1
7, 8; Harmon Aff. 1 9, 13, 17; Franklin Aff. §187-

1634. Differential undercounting concentrated among nibizens and Hispanics will also injure
State Governmental Plaintiffs by preventing theitadple distribution of federal funds to
localities.

1635. Many federal funding programs require states ttridige funds to localities on the basis
of Census-derived information, including, under Bwery Student Succeeds Act, Title | LEA
Grants (improving basic programs), Title Il Parfulnds (supporting effective instruction), and
Title IV Part A funds (student support and acadeemdchment grants). Harmon Aff. (Docket

No. 498-14) 11 3, 5, 6, 10-13, 17; Harmon Supp. @bcket No. 498-15) { 5.
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1636. Under each of these education-related programsttite Education Agency is required
to distribute funds to LEAs on the basis, at le#agtart, of the number of children aged 5-17
living in poverty within each LEA’s jurisdiction. &mon Aff. §{ 5-6, 12-13, 16, 17; Harmon
Supp. Aff. 5.

1637. Undercounts, therefore, not only impact the allmcaof education funding to the state,
but also have a “negative direct impact” on indiatischool districts most in need of funding.
Harmon Aff. 1 13, 17; Harmon Supp. Aff. { 5.

1638. For example, New York State estimates that a dseref1.54% in the count of children
in poverty aged 5-17 would result in a loss of he®B00,999 in Title | LEA funding in a single
year. Harmon Aff. § 9. This loss would not ortypact the allocation of funding to New York
State, but also the direct amount received bydbelity. Harmon Supp. Aff. 1 5. A loss of over
$300,000 for a LEA in New York is the equivalentl@$ing 6 full-time academic support
teachers paid at the state’s average teachersysdtarmon Aff. § 9.

1639. Moreover, even a decrease as low as 0.02% in tinat ©d children in poverty aged 5-17
residing in an LEA’s jurisdiction can lead to chasgn eligibility for federal education grants
that could amount to cuts as large as 40% of an’éEAle | Grant. Harmon Aff. T 9.

1640. As explained above, Dr. Warshaw found that underting resulting from a citizenship
guestion is likely to reduce population sharesaodé metropolitan counties relative to other
areas, and specifically noted reductions for nealtli?laintiff Cities and Counties relative to
their states, under every undercount scenario.shidar Aff. Table 8, p. 28, 11 59, 60-61.
1641. As a result, the addition of a citizenship questbarthe 2020 Decennial Census will likely
require State Governmental Plaintiffs to inequiatibtribute education funds to localities,

specifically depriving non-citizen and Hispanicduats in poverty residing in large metropolitan
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areas, including those located in most of the Ef&afities and Counties, of much needed
education funding.

1642. Similarly, several additional programs requireestab use census-derived information to
distribute funds directly to the City and CountgiBtiffs. Examples include funding under the
Victims of Crime Act program, Temporary AssistaficeNeedy Families (“TANF”") program,
Low Income Home Energy Assistance (“LIHEAP”) Pragtahe Workforce Innovation and
Opportunity Act (“WIOA”) program, and the CommuniBervices Block Grant (“CSBG”).
Franklin Aff. Y 6-10; Tiema-Massie Aff. § 11.

1643. Localities, including Plaintiff Cities and Countjggeceive funds under these programs
based on their relative share of the relevant @djuul within a state. For instance, states are
required to distribute TANF, LIHEAP, WIOA, and CSB(ds to localities based, at least in
part, on the proportion of low-income individua¢siding in the jurisdiction. Franklin Aff. Y 7-
8, 10; Tiema-Massie Aff. T 11.

1644. As a result, the addition of a citizenship questbarthe 2020 Decennial Census will likely
require State Governmental Plaintiffs to inequiatistribute funding under these and similar
program, disadvantaging residents in need of ingmbitervices. Franklin Supp. Aff. (Docket
No. 498-6) 5. Undercounting resulting from thelusion of a citizenship question on the 2020
Decennial Census thus will also cause PlaintifieSiand Counties to lose crucial federal
funding under these programs as well.

1645. For example, the City of Phoenix explained thatiadercount that results in a 1% cut in
funding under these programs would result in sigaift losses for the City, including $60,209

under the LIHEAP program, meaning utility assiseapayments will not be processed for 109
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households, and $107,518 in WIOA funds availabteefoployment and support services to
adult, youth and displaced workers. Franklin Aff.8, 10; Franklin Supp. Aff. { 5.

1646. Similarly, the City of Chicago receives significdahding under the CSBG program that
is used to provide services to 26,000 vulnerabiglias. Tiema-Massie Aff. § 11. Reductions
in these funds would disrupt provision of thesevisess. Id. | 15.

1647. Plaintiff Cities and Counties have also proven that will lose funding from federal
programs due to a citizenship-question-induced rgaamt of their cities.

1648. Many federal funding programs provide direct furdio localities based on census-
derived information. These include the CommunigvBlopment Block Grant (“CDBG”)
program, the Emergency Solutions Grant (“ESG”) paog and the HOME Investment
Partnerships Program. Freedman Aff. (Docket N&-4p1Y 7, 10, 12.

1649. Each of these programs provides funding to cities@unties on the basis, at least in
part, of their share of the overall population don@tative to other metropolitan areas, and their
share of the population in povertyl.

1650. As a result, an undercount resulting from the amidibf a citizenship question that
reduces the share of the overall population, optpulation in poverty of Plaintiff Cities or
Counties, will impact the Plaintiffs’ funding allations, and impact critical services.

1651. For example, Plaintiff City of Providence, Rhodaigl offered testimony that a 1%
decrease in CDBG funds would result in losses ef 0,000 in critical services, and would
likely force the city to cut free daycare, and eftehool programs for low-income families.
Freedman Aff. § 9.

1652. A similar decrease in ESG funding would resultoisses of $4,000 and cuts to the hours

of case workers devoted to finding housing forhibeneless residents of Providendd. 1 11.
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1653. A 1% reduction in HOME Investment funding woulduksn losses of $170,000,
denying approximately 22 low-income families dowayment and closing cost assistantz.

1 13.

1654. As explained above, Dr. Warshaw found that sev@itgland County Plaintiffs were at
particular risk of undercounting based on the ingédi@ citizenship question on non-citizens.
Warshaw Aff.  56. Specifically, Dr. Warshaw shaovibat Cameron, Hidalgo, and El Paso
Counties in Texas, Monterey County in Californiag &rovidence and Central Falls in Rhode
Island, experienced some of the largest decreagespulation counts under the scenario of
estimating 2% undercounting of household with astene non-citizen. Warshaw Aff. Table 7,
p. 26. As aresult, it is likely that these Pldir€ities and Counties are at high risk of losing
population relative to other metropolitan areas.

1655. Moreover, cities that are home to large populatmingon-citizens and Hispanics,
including Chicago, New York City, Phoenix and Saarf€isco, also experience significant
losses in population count under Dr. Warshaw’syamakelative to cities with smaller
proportions of non-citizen and Hispanic residendgarshaw Aff. Table 7, pg. 26. These
Plaintiff Cities are also at substantial risk ofiftg population share relative to other less devers
metropolitan areas.

1656. An undercount of 2% of individuals in non-citizeauseholds and Hispanic individuals
resulting from the inclusion of a citizenship queston the 2020 Decennial Census would result
in losses of funding for several Plaintiff CitiasdaCounties, by reducing the share of the overall
population, and the population in poverty, relativecities and counties with fewer non-citizens

and Hispanics.
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1657. The Plaintiff States, Cities and Counties are jikel experience losses of federal funding,
or, for many states, inequitable intrastate distrdn of federal funding, as a result of the
addition of a citizenship question on the 2020 Deed Census.

D. Injuries Independent from Undercount—Data Quality

1. Adding a Citizenship Question to the Census Will Case More
Respondents to Be Enumerated through NRFU Processes
Resulting in Worse-Quality Census Data

1658. In Dr. Abowd’s January 19 memo, the Census Bureacloded that adding a citizenship
guestion to the 2020 Decennial Census “is verylgasarms the quality of the census count, and
would use substantially less accurate citizenstaifus data than are available from
administrative sources.” PX-22 at 1 (AR); Nov. 113l Tr. at 885 (Abowd testimony).

1659. Dr. Abowd’s March 1 memo confirms that the CensuseBu’s conclusion that adding a
citizenship question will harm Census data qualisp applies to the option of adding a
citizenship question in conjunction with using adisirative records to develop block-level
CVAP data for DOJ (“Alternative D”). PX-25 at 5 (ARNov. 13 Trial Tr. at 953, 968.

1660. Dr. Abowd testified that Alternative D will resutt worse data quality and will be worse
for the Census Bureau’s goal of conducting an atel2020 Decennial Census, as compared to
Alternative C (relying exclusively on administragivecords to produce block-level CVAP data).
Nov. 15 Trial Tr. at 1374-75 (Abowd testimony). Hstified that, if one’s goal is to have an
accurate Census, Alternative C is superior to Adeve D. Nov. 13 Trial Tr. at 968-69.

1661. Dr. Abowd’s memos in the Administrative Record catie that the Census Bureau
concluded that, because a citizenship questioneat to a decline in self-response rates to the

2020 Decennial Census questionnaire, it will resulhe enumeration of more people through
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nonresponse follow-up (NRFU) efforts, such as pn@sponses. PX-22; PX-25 at 4 (AR). Dr.
Abowd confirmed this point in his trial testimoryov. 13 Trial Tr. at 950-52, 968.

1662. The Census Bureau has specifically acknowledgedbaresponse is highly correlated
with citizenship.” PX-162 at 44. In other wordsyedgizens, to the extent that they are
enumerated at all, will disproportionately be entaed through NRFU efforts.

1663. NRFU efforts produce Census questionnaire respdhagsre not as reliable as answers
from self-responses. Nov. 13 Trial Tr. at 953. N#RU process involves the use of proxies,
and the Census Bureau acknowledges “that proxjgsyspoor quality . . . socioeconomic
characteristic information about the person on hetiavhom they are responding.” PX-162 at
41.

1664. The Census Bureau thus believes that the increasaller of enumerations through the
NRFU process in the event of a citizenship questionld produce lower-quality personal data
than would a Census without a citizenship questitov. 13 Trial Tr. at 968 (Abowd).

1665. The result will be more incorrect enumerations tigtothe NRFU process than there
would be if there were no citizenship question. ZBX(AR); Nov. 13 Trial Tr. at 968 (Abowd).
1666. Using administrative records to provide DOJ witbdi-level CVAP data under
Alternative C would not harm the quality of the ses data. PX-22 (AR); Nov. 13 Trial Tr. at
958 (Abowd).

2. Secretary Ross’s Choice of Alternative D, which WilProduce
Worse Data Quality, Violates OMB Standards

1667. The Census Bureau believes that harming the qualitgnsus data is a bad thing that
should be avoided. Nov. 13 Trial Tr. at 953 (Abowd)
1668. Before Secretary Ross issued his March 26, 2018idaanemo, he was aware of the

Census Bureau'’s findings that Alternative C—obtaincitizenship data from administrative
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records—would be less costly and produce more ate@VAP data than adding a citizenship
guestion to the census questionnaire. Nov. 13 Triaat 959 (Abowd).

1669. The Census Bureau is bound by the Office of Managemnd Budget’s Standards and
Guidelines. Nov. 13 Trial Tr. at 989 (Abowd).

1670. OMB Standard 2.3 states that “[a]gencies must demsigl administer their data collection
instruments and methods in a manner that achiéeelsdst balance between maximizing data
guality and controlling measurement error while imizing respondent burden and cost.” PX-
359.

1671. Dr. Abowd has concluded that—within the meanin@MB Standard 2.3—Alternative D
would result in lower data quality, higher costddmgher respondent burden than the Census
Bureau’s recommended Alternative C. Nov. 13 Trialat 989-90.

1672. OMB Guideline 2.3.1 states: “Design the data calbecinstrument in a manner that
minimizes respondent burden, while maximizing dptality.” PX-359.

1673. Dr. Abowd stated that Alternative C would compoithwOMB Guideline 2.3.1. Nov. 13
Trial Tr. at 990-91.

3. Adding a Citizenship Question to the Census Will Daage the
Quality of Census Data Relating to Population Chareteristics

1674. Dr. Salvo testified that while the Census Buredlects the count of residents in a
particular neighborhood, it also collects informatrelating to the attributes or characteristics of
those residents, such as race and age. Nov. 6Tfriat 303:21-304:4.

1675. The Administrative Record indicates that the CerBw®au determined that a citizenship
guestion will damage the quality of population &weristic data collected through the 2020
Decennial Census. In the January 19 Abowd MemoC#resus Bureau concluded that lower

self-response and increased NRFU workload resultorg the inclusion of a citizenship
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guestion, will “degrade data quality because datained from NRFU have greater erroneous
enumeration and whole-person imputation rates.”lPX-AR 1281 (AR). The Census Bureau
similarly concluded that a citizenship question weduce data quality in the March 1 Memo
evaluating Alternative D that was ultimately adapby Secretary Ross. PX-1 at AR 1311 (AR).
And outside of the Administrative Record, the BureaAugust 6, 2018 White Paper reached the
same conclusion. PX-162 at 54.

1676. Dr. Salvo testified that apart from a citizenshigstion’s impact on the net differential
undercount, a citizenship question will reducedhta quality of characteristic data and impair
local-level information. Nov. 6 Trial Tr. at 3022.

1677. When the quality of the data relating to charasti&s is compromised, sub-groups are no
longer accurately defined. Nov. 6 Trial Tr. at 3Z: As a result, even when the total population
of the jurisdiction is accurate, data about subgsowithin the jurisdiction may be inaccurate.
Nov. 6 Trial Tr. at 304:5-13.

1678. Such data quality issues can give rise to subsidatal-level differential inaccuracies
between neighborhoods in the same jurisdiction..olrial Tr. at 415:9-17. These inaccuracies
impact the delivery of services and funding. NoWr&al Tr. at 304:5-13.

1679. Dr. Abowd acknowledges that a citizenship questipgecreasing self-response rates
and thus increasing reliance on NRFU efforts, keitluce the quality of characteristic data
produced during the 2020 Decennial Census. NoWriE3 Tr. at 882:2-5, 952:23-953:14; Nov.
14 Trial Tr. at 1251:9-13. Dr. Abowd conceded thaitizenship question will reduce the
accuracy of the characteristic data collected tgas of whether there is ultimately a net

undercount, or differential net undercount. Nov.Ttial Tr. at 1221: 22-1222:1.
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1680. Moreover, Dr. Salvo explained that high rates aiqyrresponse and high imputation rates
in particular neighborhoods diminish the accuratgemsus information about demographic
subgroups in those neighborhoods. Nov. 6 TriabT895:8-396:14.

4. The Governmental Plaintiffs Require Accurate Charateristics
Data to Make Decisions Regarding the Distribution bResources

1681. Dr. Abowd testified that the data quality with respto characteristics information is
important for state and local decisions relatinggovices and funding. Nov. 14 Trial Tr. at
1223:2-1224:23.

1682. For example, when New York City seeks to desigmises and infrastructure that takes
into account future locations of aging populationghe City; such efforts depend on accurate
census data relating to where those populationder@gthin the City. Nov. 6 Trial Tr. at 356:15-
21.

1683. Likewise, localities depend on accurate charadtedsta—including race and age
information—in order for health departments to editee resources or decide where to put health
centers. Nov. 6 Trial Tr. at 395:16-396:14, 416424-20.

1684. For example, since particular ethnic populatiomsgarticularly at risk for particular
ilinesses, the New York City Department of Heattjuires accurate characteristic data relating
to age and race. Nov. 6 Trial Tr. at 307:6-16. Withaccurate characteristics data, “the health
department can’t make good decisions on where pogeesources.” Nov. 6 Trial Tr. at 308:3-
18.

1685. Accurate census information about the number déicdm in a jurisdiction is also

critically important. For instance, Dr. Salvo téetl that the New York City Department of

Education relies on demographic data from the cetsdraw school zone boundaries, and that
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inaccurate information about groups such as chmldreder the age six or children of school age
compromises that process. Nov. 6 Trial Tr. at 3D21.

1686. Similarly, the Department of Education relies oformation about neighborhood
composition by race to understand and react toggsim neighborhood composition; inaccurate
information can compromise that process as well.. §orrial Tr. at 305:21-306:10.

1687. Similarly, New York City depends on accurate chaastic data on a neighborhood-by-
neighborhood basis in order to determine wheredpgrly allocate language access services.
No. 6 Trial Tr. at 306:23-308:25.

5. Federal Funding Programs Rely on Accurate Census Da
Relating to Characteristics

1688. Dr. Hillygus explained that “there are federal fingddecisions made on the basis of the
characteristics of the population, not just therntaf the population.” Nov. 15 Trial Tr. at
1401:24-1402:22.

1689. Dr. Reamer identified several federal funding pamgs that depend on accurate counts of
children.SeeReamer Aff. 1 36, 38, 40, 44, 45, 55, 56, 59imaccurate count of children will
impact funding streams under these programs.

1690. For example, under the Head Start program, munittggand non-profits are required to
use Census data about the number of children adeid @entify families eligible for

enrollment in the program, and the location of e&wv and slots within a municipality. Franklin
Aff. T 9.

1691. If a city such as Phoenix, New York City, Chicagd™hiladelphia experiences a
differential undercount of the population of chéddraged 0-5 relative to other municipalities, as

New York City and Chicago did in 2010, that undentiowould lead to erroneous information
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that would impact the identification of eligiblenfdies within the City and could reduce funding
available for necessary services. Franklin Aff; fHH&rmon Aff. 9 4-6; PX-346 at 18.

1692. Similarly, the Supplemental Nutrition Program fooWen, Infants, and Children (WIC)
funds are apportioned by each state’s share afatienwide number of infants and children
ages 1-4 at or below 185 percent of poverty. Redffef] 44. Where a state, like New York,
New Jersey or lllinois experiences a differentiadlercount of children ages 1-4, as compared to
other states, as New York and lllinois did in 20it@yould lose funding under the WIC program,
regardless of whether the state experienced angletrcount in total population. PX-346 at 17.
1693. Under the Community-Based Child Abuse PreventioBGEP) Program, funds are
distributed to states based on the number of @mnldinder the age of 18, a figure drawn from the
Decennial Census. Harvell-Haney Aff. (Docket No8412) at § 7. If the population of children
under the age of 18 in a particular state, sudlassachusetts, New York or New Jersey, were
to appear to decrease relative to other statesibea# an undercount, that state would receive
less in CBCAP funddd.

1694. As a result, even if there is little to no net urdeinting in the total population nationally
or within the state, if the population of childrender 18 within a state like New York or New
Jersey is disproportionately undercounted as coaajar other states, that state’s share of
CBCAP funding would decreasiel.

6. Omissions and Data Quality

1695. Reductions in data quality introduced by the decimself-response rates can have other
far-reaching implications even when they do notiltaa a net undercount.

1696. Dr. Salvo noted that respondents are often misgetdeoCensus Bureau, but are offset by
the double counting of dissimilar individuals irhet neighborhoods, thereby ensuring a net

undercount close to zero that hides underlyingdueacies. Nov. 6 Trial Tr. at 411:2-15. The
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number of omissions in the Census, i.e. those holde that should have been counted in the
Census but were missed, is an important indicdttmoal Census accuracy. Nov. 6 Trial Tr. at
403:25-404:2. As Dr. O’Hare explained, omissions loa completely offset by erroneous double
counting of other respondents, known as erronepusierations, and whole person imputations,
which would result in no net undercounting. O'H&fé (Docket No. 507-1) at  15.

1697. However, as Dr. Salvo testified, the households aha omitted are often different
demographically and different in location than kloeiseholds that are double counted. Nov. 6
Trial Tr. at 412:10-13; 414:11-23.

1698. For instance, Dr. Salvo testified that misidengtfion of significant amounts of housing
units as vacant in 2010 resulted in vacancy ratggestive of urban abandonment in several
dynamic neighborhoods in Northwest Queens and SBwatbklyn. Nov. 6 Trial Tr. at 309:8-18.
This error resulted in the undercounting of apprately 65,000 people in Northwest Queens
and South Brooklyn. Nov. 6 Trial Tr. at 351:22-352354:4-13. While these undercounts were
not reflected in the overall net undercounts foe€ns and Brooklyn in 2010, both of which
were effectively zero, they nevertheless impacted Nork City agencies and services. PX-338
at 39; Nov. 6 Trial Tr. at 355:14-357:2.

1699. In the 2010 Decennial Census, the net undercouitdoklyn was effectively zero, but
the Census reported that over 10% of the populatesromitted while 8.4% was erroneously
enumerated. Nov. 6 Trial Tr. at 412:8-15; 414:RX:338 at 39.

1700. Dr. Salvo testified that the omissions and erroseenumerations in Brooklyn likely
occurred in different neighborhoods within Brooklysov. 6 Trial Tr. at 414:11-23. Specifically,
Dr. Salvo testified that it is likely that the 1@640f omissions in Brooklyn were concentrated

“heavily in the black communities of Brooklyn foll@d by areas with large clusters of Hispanic
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population”. PX-267 at Table 7; Nov. 6 Trial Tr.4#4:11-16. Similarly, the 8.4% of erroneous
enumerations were “likely in the non-Hispanic whateas . . . .that tend to show net
overcounts.” PX-267 at Table 7; Nov. 6 Trial Tr4a¥:17-20, 415:3-9.

1701. The differential impacts of omissions—even wherabaéd out in the final calculus—can
have significant impacts on planning decisionsdmal agencies. Nov. 6 Trial Tr. at 416:24-
417:11. The Department seeks data from the Cerug ahildren in need of services, to
determine where to locate health centers. Nov.id Tr. at 417:2-6. Where the data the
Department is relying on has significant omissiasywhere Black children are
disproportionately missing from the data, the Dapant of Health is more likely to shortchange
the undercounted community, meaning “they may agtgitention to a particular neighborhood
that they need to pay attention to.” Nov. 6 Trial d 417:6-11.

1702. Dr. Abowd has conceded that a citizenship quessidikely to increase gross omissions
in the 2020 Decennial Census. Nov. 14 Trial TA2#21:18-19. The differential impact of
increased omissions resulting from a citizenshigstian is likely to negatively impact the
planning of local services and the distributiorfuofding.

7. Children are Particularly Vulnerable to Being Omitted from the
Census

1703. The Census historically has struggled to obtaimgte information about children.
During the 2010 Decennial Census, the Census Bdadlad to collect accurate information
about children, especially those aged 0-4, evemwbéecting overall accurate counts for the
population. PX-381 at 6; PX-267 at 18, Table 7; 33¢-at 35.

1704. While the net overcount in 2010 for the total p@ioin was near zero, 4.6% of children
between the ages of 0-4 were undercounted, andal®f 3hat demographic was omitted, or

missed. O'Hare Aff. 18, Table 1.1.
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1705. Moreover, the Census Bureau found that these uadets were clustered geographically.
Specifically, the undercounts of children in seVstates, including Arizona, California, Texas,
New York, lllinois, and New Mexico were higher thére national average. PX-346 at 17, 30,
Appendix A. Moreover, counties with a total popidatof more than a half million total
population in 2010, including Kings, Queens, Newkrand Bronx boroughs in New York,
Cook County in lllinois, and Philadelphia Countgnidsylvania, accounted for more than 90%
of the national net undercount of the populatioa @gt. PX-346 at 18.

1706. The Census Bureau, evaluating the 2010 Decenniau@e found that “the likelihood of
the census missing a young child is higher tharikeéhood of missing a person in any other
age or age/sex group” and that “a higher omissa@ is a driver for the undercount of young
children.” PX-410 at 15.

1707. Moreover, the Census Bureau found that “censusahifn, other enumeration errors,
and whole-person imputations do not offset the legkls of omissions for young children.”
PX-410 at 15.

1708. Within the total population of children aged 0-dp& subgroups were more likely to be
missed than young White children, including Bla&kperican Indian and Alaska Natives, and
Hispanic children. PX-339 at 18, 20; PX-337 at Bhis was especially problematic in 2010, as
Hispanics made up a disproportionate share of @dnldverall, and children aged 0-4. PX-381 at
14, Table 4. In addition, “children who were gramitliiren, other relatives (such as a niece,
nephew, or cousin), and nonrelatives of the houdeht were also more likely to be

undercounted in 2010. PX-339 at 18.
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1709. Dr. O’Hare testified that nearly a third of childrenissed in the 2010 Census were left off
of household self-responses, and nearly two thugl® missed in the NRFU operation. PX-339
at 19, Table 9; Nov. 7 Trial Tr. at 548:5-17.

1710. Significantly, the Census Bureau found that, “NRpidxy respondents and
misclassification of vacant units may contributéhte undercount of young children.” PX 339 at
18.

1711. Specifically, the Census Bureau found that its enad suggested that “proxies may not
provide complete and accurate information for estis enumeration,” and that
“unknowledgeable or unwilling proxy respondents rbaya key factor in the undercount of
young children.” PX-339 at 19.

1712. A citizenship question will likely contribute toghundercount of children. Dr. Abowd
testified that a citizenship question will likelgcrease self-response among noncitizen and
Hispanic households, and increase reliance on dawRFU operations, such as proxies, to
capture the characteristics of these households. NbTrial Tr. at 881:19-882:5, 919:12-
920:10, 952:23-953:10. As a result, by increaseigunce on proxies, the key factor in the
undercount of young children, a citizenship questidl likely contribute to the problem. PX-
339 at 19.

1713. Dr. Abowd also testified that a citizenship questmll lead to more gross omissions
during the 2020 Decennial Census. Nov. 14 TrialaT1221:18-19.

1714. The Census Bureau found that young children arerilcely to be missed than any other
age group, and that higher omissions is a drivéh@lndercount of young children. PX-410 at
15. Moreover, the Census Bureau found that erraeaumerations and whole person

imputations “do not offset the high level of omass for young children.” PX-410 at 15. As a
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result, by causing higher omissions, a citizensjuipstion is likely to contribute to the
undercount of children.
1715. As detailed above, the Plaintiff jurisdictions degen accurate census data relating to
children to ensure appropriate allocations of fatlersources that are distributed, in part, based
on the number of children within a particular jdiction.

E. Injury Based on Risk to Privacy
1716. In his March 26, 2018 decisional memo, SecretargsRalled for the institution of a
citizenship question on the 2020 Decennial Censwsraeans to provide citizenship voting-age
population (CVAP) data at the census block levik28 (AR).
1717. Dr. Abowd testified that census blocks vary sigrfitly in terms of their populations.
Nov. 13 Trial Tr. at 1031.
1718. Both Dr. Abowd and Dr. Handley similarly testifigtoht some census blocks are very
small; some census blocks have just one persdem.td.; Nov. 13 Trial Tr. at 837see also
Brower Aff. (Docket No. 498-1) | 6.
1719. For example, according to the 2010 Census Redisgi®ata (Public Law 94-171) File,
26,213 blocks in Minnesota contained only one hbakk while 95,220 blocks in Minnesota
contained between one and nine households. Brovfieff &. In 2010, 63% of the populated
census blocks (i.e., those census blocks with azeom population) in Minnesota contained
fewer than ten household&d.
1720. For another example, according to the 2010 Cens@®IFPL71 data set, 52,976 census
blocks in New York State—comprising nearly 22% Ibpapulated census blocks in New York

State—had a population of only one to ten persBraitbart Aff. § 5.
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1721. The State Demographer for the State of Minneset#igsl that if citizenship data is
published at the block level, it will be hardergiwe people assurances that their responses on the
census questionnaire will be kept safe and confideBrower Aff. 1 9.

1722. Federal law prohibits the Commerce Secretary—oraahgr Department of Commerce
employee, bureau, agency, or local government sdi@son—from “mak[ing] any publication
whereby the data furnished by any particular ewstiatvlent or individual . . . can be identified.”
13 U.S.C. 8§ 9(a)(2).

1723. The publication of granular, deeply personal citg@p information could also constitute
a violation of a legally protected interest in adehtiality of Census responses.

1724. As Dr. Hillygus explained, the addition of a citi=hip question creates a real increased
risk of disclosure. She testified that “you hawdiges that can change and you can have
mistakes happen where data are accidentally releasehere is no doubt you have increased
harm associated with accidental or deliberate dlsscle with a citizenship question.” Nov. 5
Trial Tr. at 136:9-24.

1725. The risk created by the potential of disclosursuisstantially more than it was without
citizenship information—if, in 2010, somebody a@sthlly got your individual census level
data they would not have known your citizenshipustabut now they would have access to
“what the Census Bureau designates as sensitivemaftion, and the risk of harm is
substantially increased.ld. at 136:25-137:5.

1726. Moreover, there is an actual increase in the prdibabf disclosure because now the
Census data will have more information about irdlieil households. Nov. 5 Trial Tr. at 137:9-

14. This makes the potential of disclosure strongéov. 5 Trial Tr. at 138:5-11.
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1727. This potential threat is understood by the gernaublic. For example, George Escobar,
Chief of Programs and Services at CASA, is conakthat by identifying the citizenship status
of individuals living within a very small geograjpharea, a citizenship question could lead to
immigration enforcement targeting these partical@as and communities and harm the privacy
of CASA members. Escobar Aff. { 24.

1728. A large number of people living in immigrant comnitigs of color—citizens and
noncitizens alike—have expressed significant apgreion about answering the citizenship for
fear that their citizenship status or the citizepsatus of their neighbors and loved ones will be
made public and potentially used for law enforcenpeafiling against people on blocks with
high levels of noncitizens. Escobar Aff. 1 20-2#thschuler Aff. 1 13-18; Vargas Supp Aff.
(Docket No. 498-22) 19; PX-662. One U.S. citizethwindocumented parents stated that she
feared that filling out a citizenship question wibplrompt the Census Bureau and potentially
other governmental entities to check the statwgfnon-citizens living in her home, and that
the government could use the citizenship questiargate a list to separate families and deport
undocumented Virginians. Sarmiento Aff. (Docket 43| 6.

1729. On November 1 and 2, at the National Advisory Cotteri(“NAC”) Meeting, the Census
Bureau presented its finding from the Census Ba;rittitudes, and Motivators Surveys
("CBAMS”). Vargas Supp. Aff. (Docket No. 498-22)71 The Census Bureau reported its
finding that focus group participants in the CBAMSpressed concern that the purpose of a
citizenship question was to target certain ethnarigs for purposes of fear and immigration
enforcement.ld. 1 8; PX-662 at 20-21, 29-38, 43-46, 56-59, 61.

1730. On June 20, 2018 in Falls Church, Virginia, an ungoented mother with U.S. citizen

children expressed concern to the Executive Diregftthe Virginia Coalition for Immigrant
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Rights that the Trump Administration could usezatiship data to create a deportation list and
separate families, or potentially round up undoaue individuals and put them in internment
camps. Sarmiento Aff. 7. She stated that shenatplanning to fill out the census form, solely
because of the citizenship questidd.

1731.0n July 12, 2018, a visibly upset undocumentednicaéictivist stated that he feared
disclosing citizenship information to the governinand would therefore likely not fill out the
census formld. | 8.

1732. Immigrant communities of color in Virginia have egpsed concern that—in light of the
Trump Administration separating families at thed®+—the Administration would use
citizenship information derived from the censuséparate mixed status familiéd. 9.

1733. Many CASA members have expressed fears that angyvenparticular census question
could lead to their family being harmed or sepatased have stated that participating in the
Census presents too high a risk to the safety eqwrisy of themselves and their families to
justify participating. Escobar Aff. § 21.

1734. One CASA member told a CASA Health Promoter abdanaly member that he
believed was placed in deportation proceedingstistafter applying for a Driver’'s License—a
story this member said made answering a questiontaimmigration status on a federal
government form not worth the riskl. { 23.

1735. Since the beginning of the Trump Administration,miers of immigrant communities of
color in New Jersey have been increasingly hesitashare their information with governmental
agencies to help their U.S. citizen family memltagply for critical governmental benefits or

services. Cullinane Aff. (Docket 505-1) | 6.
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1736. Enrollment in Supplemental Nutrition Assistanced?aom has declined across the state of
New Jersey among families where only children apmythe program—typically a marker of an
immigrant householdd.

1737. A school in Elizabeth, New Jersey that providesdH8tart services and is attended
mainly by immigrant children and children of immagits has experienced an extreme decline in
enrollment.ld.

1738. At Passaic County College, a public community gslevith a significant number of
immigrant students, enrollment also decreased 17 24.

1739. Make the Road New Jersey found that immigrant tdigrere increasingly afraid to
access the justice system, out of fear of ICE eefment around courthouses, including clients
that failed to pursue orders of protection, andrdb who had failed to attend court dates
altogether. Cullinane Aff. 5

1740. Multiple members of immigrant communities of coioNew Jersey have asked whether
the government will misuse the information theyulije¢ when filling out the census
guestionnaire, while others have asked whetherlikpe deported if they report that they are
non-citizensld. 8.

1741. The Chinese-American Planning Council (CPC), a mexrmobganization of Plaintiff

NYIC, has reported that some of their members lexypeessed concern that they will receive a
visit from Immigration and Customs Enforcement (JAfEhey indicate that there are
noncitizens in their household. Plum Aff. | 16.

1742. Some CPC members have also expressed concernaaisoering a citizenship question
because they are aware that Census data was udeatity Japanese-Americans for internment

during World War Il.1d.
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1743. Somia Elrowmeim, Adult Education Program ManageN¥tC member organization
Arab-American Association of New York (AAANY), hasported that many of her students are
fearful or apprehensive about having their namsslased because of their legal statds{ 17.
1744. Members of Chhaya Community Development Corporgti@mhaya”), another NYIC
member organization, have expressed that answartitizenship question is deeply concerning
to them because they do not trust the federal govent with such informationd.  18.

1745. A man who emigrated to the United States from Gayaported to NYIC member
organization Desis Rising Up and Moving that he ldawt answer a citizenship question
because he feared that the information could be testarget his family members who are non-
citizens for deportation based on his understanthiagCensus data was used to target Japanese-
American citizens for internmerid. { 19.

1746. A 30-year-old DACA recipient who lives in a mixethts household reported to NYIC
member organization Little Sisters of the Assump@mily Health Service that he is afraid to
answer a citizenship question because he is coedéhat the Trump Administration may use
that data to hurt his family and community. 9§ 20.

1747. A central concern of NYIC’s member organizationd &lYIC itself regarding a
citizenship question is the loss of privacy thatmbers in the immigrant communities they serve
would suffer by publishing citizenship data at btheck level.ld. § 21.

1748. Members of immigrant communities of color in NewrK&ity and New York State are
deeply concerned that citizenship information mayiewed and potentially used for law
enforcement profiling against people on blocks \kitih levels of noncitizens by ICE or other
parts of the Trump Administration that have beesdu® intimidate and marginalize immigrants.

Choi Aff.  22; Altschuler Aff. 1 13, 18.
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1749. One member of Make the Road New York (MRNY) wha BACA recipient and lives in
a mixed status household has reported that heagldab answer the Census out of fear of
subjecting his household or other households oblbik to profiling by immigration

authorities. Altschuler Aff.  15.

1750. Another MRNY member—a naturalized U.S. citizen &pdg Island resident—reported
that she is less likely to respond to the Censiicdntains a citizenship question because she is
fearful of the consequences of answering the que$br non-citizens in her neighborhoad.
16.

1751. At least three other individuals have expressedte®RNY about answering the Census
survey if a citizenship question is on it: a 48+yell non-citizen MRNY member of Honduran
origin who lives in Brooklyn; a 30-year-old womahEcuadorian origin with DACA status who
resides in Suffolk County and comes from a mixedust family; and a 54-year-old woman of
Salvadoran origin who is a United States citized msides in Suffolk County with her mixed

status familyld. 7 17.
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